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Issue:
Can an insurance agent incur liability for recommending a reduction in UM/UIM coverage?

Short Answer:
If a fiduciary relationship can be found then the duty to advise rises to a                          higher level.

Law & Argument:

The term "fiduciary relationship" has been defined by this court as a relationship "in which special confidence and trust is reposed in the integrity and fidelity of another and there is a resulting position of superiority or influence, acquired by virtue of this special trust." Ed Schory & Sons Inc. v. Fracis (1996), 662 N.E.2d 1074 quoting In re Termination of Employment of Pratt (1974) 40 Ohio St.2d 107. 

The court in Wanner Metal Worx, Inc., et al., v. Hylant-Maclean, Inc., 2003 WL 1826558 (Ohio App. 5 Dist.) provided the following law:  

"When the agency knows that the customer is relying upon its expertise, the agency may have a further duty to exercise reasonable care in advising the customer."  First Catholic Slovak v. Buckeye Union Ins. Co. (1986) 27 Ohio App.3d 169. “Thus, an insurance agent must not only obtain the insurance requested, but also, advise a customer who is relying on his expertise.”  Bedillion v. Tri-County Ins. Agency, (Feb. 3, 1993), Summit App. No. 15722.  “Ordinarily, the relationship between an insured and the agent that sells the insurance is, without proof of more, an ordinary business relationship, not a fiduciary one.”  Craggett v. Adell Ins. Agency, 92 Ohio App.3d 443.  "A 'fiduciary relationship' is one in which special confidence and trust is reposed in the integrity and fidelity of another and there is a resulting position of superiority or influence, acquired by virtue of this special trust." Stone v. Davis (1981), 66 Ohio St.2d 74.  A fiduciary's role may be assumed by formal appointment or may arise from a more informal confidential relationship, wherein "one person comes to rely on and trust another in his important affairs and the relations there involved are not necessarily legal, but may be moral, social, domestic, or merely personal. * * * "  Craggett at 451.  Such a confidential relationship cannot be unilateral, both parties must understand that a special trust or confidence has been reposed.  Slovak at 838.

The court in Wanner provide:

As an initial matter, we note our disagreement with the general rule set forth in Craggett, Fry, and The Island House Inn, Inc. v. State Auto Ins. Cos. (2002), 150 Ohio App.3d 522. In Craggett, the insured filed a misrepresentation action against an insurance agency. The trial court granted summary judgment in favor of the agency and the insured appealed. The Eighth District held the insured had failed to prove the existence of a fiduciary relationship. Absent that relationship, her insurance agent had only a duty to exercise good faith in obtaining the insurance policy she requested. Id. at 453. The Eighth District also found a corresponding duty to examine the coverage provided and charge the insured with knowledge of the contents of his or her own insurance policies. Id.

 While we do not necessarily disagree an insured has a corresponding duty to examine coverage provided and may be charged with the knowledge of the contents of his insurance policies, we cannot find any such duty or breach thereof completely negates appellants' claim. To do so would be imposing strict contributory negligence when such is not the standard in Ohio. For this reason alone, we would reverse the trial court's judgment entry.

If a fiduciary relationship existed, appellee would owe a higher standard, requiring appellee to have further advised appellants in this incidence.

In Heights Driving School, Inc., et al. v. Motorists Insurance Co., et al., 2003-Ohio-1737, 2003 WL 1759744 (Ohio App. 8 Dist.), one issue raised by the Cox and Heights is whether a fiduciary relationship existed between Cox and Heights and Denmark, Clark Insurance and Clark.  Heights asserts there is evidence that a fiduciary relationship existed between the insurance agents and Cox, and the appellate court held the trial court's finding to the contrary was incorrect because a jury question had been created.  Heights further asserts that a fiduciary relationship existed between itself and Denmark, Clark Insurance and Clark. 

The court in Heights provided the following law:

A fiduciary relationship is one in which special confidence and trust is reposed in the fidelity and integrity of another resulting in a position of superiority or influence, acquired by virtue of this special trust." Ed Schory & Sons, Inc. v. Francis (1996), 75 Ohio St.3d 433.  A claim of breach of fiduciary duty is essentially a claim of negligence that entails a higher standard of care.  Strock v. Pressnell (1988), 38 Ohio St.3d 207. In fiduciary duty cases, the party seeking recovery must show the existence of a duty not to injure the other party, a failure to observe a duty, and an injury resulting proximately there from. Strock, supra.

In Craggett v. Adell Ins. Agency the 8th District court stated, "The Ohio Supreme Court has explained that a fiduciary duty may arise from an informal relationship only if both parties understand that a special trust or confidence has been reposed."  Roberts v. State Farm Mutual Auto. Co. "the relationship between an insurance salesman and his customer may take on fiduciary dimensions when reliance is reasonably reposed in the salesman by the customer

While the law has recognized a public interest in fostering certain professional relationships, such as the doctor-patient and attorney- client relationships, it has not recognized that insurance agent-client relationship to be of similar importance.  Nielson Enterprises, Inc. v. Ins. Unlimited Agency Inc. (May 8, 1986), Franklin App. No. 85AP-781. Absent a fiduciary relationship, an insurance agency has a duty to exercise good faith in obtaining insurance policies requested by the customer.
In Heights, the court held evidence was not presented even suggesting the relationship between Heights and Denmark, Clark Insurance and Clark was other than an ordinary insurance agent/client relationship. Cox claims he had specifically anticipated and requested insurance to cover this type of intentional act by an employee. Cox had a duty to read the policy and inquire into any deficiencies of the policy at that time. "A person has a duty to examine the coverage provided and is charged with knowledge of the contents of her own insurance policies."  Gordon v. Wade (Aug. 8, 1991), Cuyahoga App. No. 61180. An agent or broker is not liable when a customer's loss is due to the customer's own act or omission. See Nofer v. Volanski Agency Inc. (Ohio Cp 1980). The court held there is no new duty created for the insurance agent to contact the customer regarding deficiencies in the policy that only the insured contemplated as necessary and did not make this necessity known to the agent. Therefore, summary judgment was properly granted in favor of Denmark, Clark Insurance and Clark by the trial court.

In Slovak v. Adams, 753 N.E.2d 910, 141 Ohio App.3d 838, (Ohio App. 6 Dist. 2001), the court provided the following law:

Ordinarily, the relationship between an insured and the agent that sells the insurance is, without proof of more, an ordinary business relationship, not a fiduciary one. Craggett, 92 Ohio App.3d at 452. A “fiduciary relationship” is one in which special confidence and trust is reposed in the integrity and fidelity of another and there is a resulting position of superiority or influence, acquired by virtue of this special trust.  Stone v. Davis (1981), 66 Ohio St.2d 74.  A fiduciary's role may be assumed by formal appointment or may arise from a more informal confidential relationship, wherein “one person comes to rely on and trust another in his important affairs and the relations there involved are not necessarily legal, but may be moral, social, domestic, or merely personal. * * *"  Indermill v. United Savings (1982), 5 Ohio App.3d 243.

In Slovak the appellants argue that a fiduciary relationship arose between Slovak and Adams because Slovak placed special trust in Adams to inform her if his agency changes would affect her insurance coverage.  The court in Slovak quoting Craggett held, “A fiduciary relationship cannot be unilateral: both Slovak and Adams must have understood that a special trust or confidence had been reposed. The court noted that Adams was never in a position to make insurance decisions for Slovak. Slovak would contact Adams for her insurance needs and he would acquire the requested coverage.
The court held that appellants failed to establish that a relationship of special confidence and trust was created between Slovak and Adams that resulted in a position of superiority or influence by Adams over Slovak. See Davis, supra.  Therefore, no genuine issue of material fact existed regarding whether a fiduciary relationship was reposed between the parties. 

The Tenth District court in S.E.A., Inc., et al. v. Dunning-Lathrop & Assoc., Inc., et al., 2000 WL 1863392 (Ohio App. 10 Dist.) cited Roberts v. State Farm.  In Roberts, the issue was whether the facts of the case imposed a duty on the insurer or its agent to advise an individual applicant for automobile insurance that underinsured motorists coverage must be obtained separately from uninsured motorists coverage and was not included therein. The court in Roberts held that "the relationship between an insurance salesman and his customer may take on fiduciary dimensions when reliance is reasonably reposed in the salesman by the customer." Id. at 4. The general rule, however, is to the contrary: the insured has a duty to examine the coverage provided and is charged with the knowledge of the contents of the insurance contract, which determines the scope of coverage.  First Catholic Slovak Union v. Buckeye Union Ins. Co. (1986), 27 Ohio App.3d 169.  

The SEA court held evidence in the record establishes that S.E.A., through its agent, Dunning-Lathrop, did not rely on Media or Gulf for the type of expertise and guidance found to impose a fiduciary duty in Roberts, but rather that all concerned were in the position of sophisticated parties dealing at arm's length.

The relationship between an insurance salesman and his customer may take on fiduciary dimensions when reliance is reasonably reposed in the salesman by the customer. Roberts v. State Farm Mutual Ins. Co., 1982 WL 2284 (Ohio App. 8 Dist.).
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