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Response to Assignment of Error

The trial court did not err in denying the motion for summary judgment of Appellant Wausau Business Insurance Company and granting Plaintiffs-Appellees’ motion for summary judgment.

Issues Presented for Review

Whether Scott-Pontzer applies to automobile liability insurance policies issued to school boards. 

Whether an insurer must offer to increase uninsured motorist policy limits when it increases the policy limits for bodily injury liability coverage.

Whether a request to reduce the amount of uninsured motorist coverage can be effective before the request is made.

Statement of the Case

Appellee agrees with the Statement of the Case set forth in Appellant’s Brief.

Statement of the Facts

Holly Wilson was killed in an automobile collision which occurred on November 27, 1997. The crash was caused by the negligence of Defendant Jason Haimerl. Mr. Haimerl’s insurer, Allstate, has tendered a settlement offer of $100,000 which represents the limits of Mr. Haimerl’s liability insurance policy.

At the time of the crash, Ms. Wilson was an employee of Champaign County Educational Service Center (Champaign ESC), although she was not in the scope of her duties when the accident occurred. Champaign ESC was the named insured on an automobile insurance policy issued by Appellant Wausau Business Insurance Company (“Wausau”). The Wausau policy provides liability coverage in the amount of $1 million. The policy also provides for uninsured and underinsured motorists (“UDM”) coverage; although the amount of that coverage is in dispute. Wausau contends that the policy provides only $500,000 of UDM coverage; Appellee contends that $1 million in UDM coverage is available. 

Appellee contends that UDM coverage is available under the Wausau policy to compensate Holly Wilson’s next-of-kin pursuant to the Ohio Supreme Court’s decision in Scott-Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660 TA \l "Scott-Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St.3d 660" \s "Scott-Pontzer" \c 1 . Wausau denies coverage 

Law and Argument

I. Response to Assignment of Error

The trial court did not err in denying the motion for summary judgment of Appellant Wausau Business Insurance Company and granting summary judgment to Plaintiff-Appellee.

A. Appellee is Entitled to Uninsured Motorist Coverage Under the Wausau Policy.

Appellee is entitled to underinsured motorist coverage under the Wausau policy pursuant to the Ohio Supreme Court’s decision in Scott-Pontzer TA \s "Scott-Pontzer"  v. Liberty Mut. Ins. Co. (1999), 85 Ohio St. 3d 660. In Scott-Pontzer TA \s "Scott-Pontzer" , Christopher Pontzer was employed by Superior Dairy. He was killed in an auto accident while not engaged in the course and scope of his employment. His surviving spouse sued Superior Dairy’s insurance carriers for underinsured motorists coverage.

Superior Dairy was the named insured on a commercial auto liability policy issued by Liberty Mutual which provided $1 million of commercial auto liability and uninsured/underinsured motorists (UDM) coverage. Recognizing that corporations don’t drive cars and people do, the Court found uninsured/underinsured coverage in the policy, stating:

It would be contrary to previous dictates of this court for us now to interpret the policy language at issue here as providing underinsured motorist insurance protection solely to a corporation without any regard to persons. (citations omitted). Rather, it would be reasonable to conclude that “you,” while referring to Superior Dairy, also includes Superior’s employees, since a corporation can act only by and through real live persons…. Here, naming the corporation as the insured is meaningless unless the coverage extends to some person or persons—including to the corporation’s employees. Scott-Pontzer TA \s "Scott-Pontzer" , supra at 664.

Accordingly, the Court held that Christopher Pontzer was an “insured” under the Liberty Mutual policy even though Mr. Pontzer was not in the course of his employment at the time of the accident and was not occupying a vehicle owned by his employer or covered under the policy.

Pursuant to Scott-Pontzer TA \s "Scott-Pontzer" , UDM coverage is available under the Wausau policy for damages arising out of Holly Wilson’s death. The named insured on the policy is Holly Wilson’s employer, “Champaign County Education Service Center” (Champaign ESC). Furthermore, Wausau concedes that the definition of “insured” in the policy is exactly the same as the Scott-Pontzer TA \s "Scott-Pontzer"  policy:

B. WHO IS AN INSURED

1.
You.
2.
If you are an individual, any “family member”.
3.
Anyone else “occupying” a covered “auto” or a temporary substitute for a covered “auto”. The covered “auto” must be out of service because of its breakdown, repair, servicing, loss or destruction.

4.
Anyone for damages he or she is entitled to recover because of “bodily injury” sustained by another “insured”. 

Wausau policy, endorsement CA 21 33 06 95, Appendix p. A-9.

Pursuant to Scott-Pontzer TA \s "Scott-Pontzer" , “You” includes not only Champaign ESC, but also all of its employees. Therefore, Holly Wilson, as an employee of Champaign ESC, was an “insured” under the Wausau policy. As such, her surviving next-of-kin are entitled to make claims under the Wausau policy pursuant to paragraph 4 of the definition of “insured” above. See also, Holt v. Grange Mut. Cas. Co. (1997), 79 Ohio St. 3d 401, 683 N.E.2d 1080 TA \l "Holt v. Grange Mut. Cas. Co. (1997), 79 Ohio St. 3d 401, 683 N.E.2d 1080" \s "Holt" \c 1 .

B. Scott-Pontzer is Applicable to Auto Policies Issued to School Districts

Wausau concedes that its policy contains the identical definition of “insured” which the Ohio Supreme Court found to be ambiguous in Scott-Pontzer TA \s "Scott-Pontzer" , supra. Nevertheless, Wausau erroneously contends that Scott-Pontzer TA \s "Scott-Pontzer"  applies only to auto policies issued to corporations, and not to policies issued to school districts. 

Wausau’s position is inconsistent with the rationale of Scott-Pontzer TA \s "Scott-Pontzer" . Like corporations, school districts neither drive nor sustain bodily injury. As such, providing UM coverage to a school district is no less “nonsensical” than providing such coverage to a corporation. Hence, the rationale of Scott-Pontzer TA \s "Scott-Pontzer"  dictates that the employees of the school district are insureds. Indeed, Ohio Appellate Courts are unanimous in finding that school board policies are not exempt from the Scott-Pontzer TA \s "Scott-Pontzer"  holding: Mizen v. Utica National Ins. Group, 147 Ohio App. 3d 274, 2002-Ohio-37 TA \l "Mizen v. Utica National Ins. Group, 147 Ohio App. 3d 274, 2002-Ohio-37" \s "Mizen" \c 1 ; Allen v. Johnson, 9th Dist. App. Nos. 01CA0046 and 01CA0047, 2002-Ohio-3404 TA \l "Allen v. Johnson, 9th Dist. App. Nos. 01CA0046 and 01CA0047, 2002-Ohio-3404" \s "Allen v. Johnson" \c 1 , attached as Appendix B; Roberts v. Wausau Bus. Ins. Co., 10th Dist. App. Nos. 02AP-04 and 02AP-05, 2002-Ohio-4734 TA \l "Roberts v. Wausau Bus. Ins. Co., 10th Dist. App. Nos. 02AP-04 and 02AP-05, 2002-Ohio-4734" \s "Roberts v. Wausau" \c 1 , attached as Appendix C. Many trial courts in other Ohio appellate districts have reached the same conclusion:

· Congrove v. Wausau Ins. Cos. (October 2, 2000), Pickaway C.P. No. 2000-CI-006 TA \l "Congrove v. Wausau Ins. Cos. (October 2, 2000), Pickaway C.P. No. 2000-CI-006" \s "Congrove" \c 1 , unreported, attached as Appendix D; 

· Keagler v. Barisic (March 19, 2001), Lake C.P. No. 99CV000439, unreported TA \l "Keagler v. Barisic (March 19, 2001), Lake C.P. No. 99CV000439, unreported" \s "Keagler" \c 1 , attached as Appendix E; 

· Hummel v. Hamilton (February 13, 2002), Butler C.P. No. CV00-01-0170, unreported TA \l "Hummel v. Hamilton (February 13, 2002), Butler C.P. No. CV00-01-0170, unreported" \s "Hummel" \c 1 , attached as Appendix F;

· Edgell v Monroe Guaranty Ins. Co. (February 8, 2002), Muskingum C.P. No. CC2001-0022, unreported, attached as Appendix G.

As noted by the Appellate Court in Mizen TA \s "Mizen" :

We do not agree with the trial court that R.C. 3313.203 TA \l "R.C. 3313.203" \s "R.C. 3313.203" \c 2  limits a school district's authority to purchase insurance coverage. R.C. 3313.203 TA \s "R.C. 3313.203"  merely provides that a board of education may purchase liability insurance for employees within the scope of their employment. It does not state that a board of education may not purchase insurance for reasons other than those contained in the statute.

We also do not agree with the trial court’s reliance on the definition of “employee” contained in R.C. 2744.01(B) TA \l "R.C. 2744.01(B)" \s "R.C. 2744.01(B)" \c 2  to support its determination that school districts are not permitted to purchase insurance coverage for off-duty employees. * * *

Because the law in Ohio does not clearly prohibit a school district from obtaining insurance for its employees who are acting outside the scope of their employment, we cannot conclude that Scott-Pontzer should not be applied to this case. Therefore, as the definitions of “insured” in the commercial automobile policies issued by Nationwide and Republic-Franklin are identical to the provisions construed by the Supreme Court of Ohio in Scott-Pontzer, Jeremy Mizen must be considered an insured under these policies.

Mizen TA \s "Mizen" , supra, at ¶ 27-30.

The Tenth District Court of Appeals likewise rejected Wausau’s argument that the statutes applicable to school boards prohibit the application of Scott-Pontzer  to school board auto policies:

Appellant next sets forth arguments relating to the fact that Julie Roberts was employed by, and the insurance policy was issued to, a board of education. First, appellant asserts that a board of education may only obtain UIM coverage for employees who are acting within the course and scope of their employment with the school board. Appellant cites to certain sections of the Revised Code in support of its argument. Appellant cites to former R.C. 3313.201, R.C. 9.83, R.C. 3313.203, and R.C. 3327.09. However, there is nothing in these statutory provisions which precludes a board of education from purchasing and/or extending UIM coverage to its employees under the circumstances presented here. Indeed, as appellees point out, the Revised Code specifically authorizes political subdivisions and/or boards of education to purchase UIM coverage for its employees, and there is nothing limiting such coverage to only those employees who are within the scope and course of employment.
Appellant also contends that Julie Roberts was not an "employee" under R.C. 2744.01(B) because she was not within the scope and course of her employment with Reynoldsburg at the time of the collision. However, former R.C. 2744.01(B) defined "employee" in the context of political subdivision tort liability and has nothing to do with nor does it have any effect on UIM coverage for employees. Indeed, former R.C. 2744.01 specifically states that the definitions are only "as used in this chapter." Hence, the definition of "employee" as set forth in former R.C. 2744.01(B) does not affect the status of Julie Roberts as an insured for UIM purposes.

Roberts v. Wausau TA \s "Roberts v. Wausau" , supra. at ¶ 61-62.

There is simply no basis, statutory or otherwise, to draw an artificial distinction between an auto policy issued to a school boards and an auto policy issued to a corporation. Accordingly, the Court should hold that UDM coverage is available in the amount of $1 million to pay damages arising out of Holly Wilson’s death. 

Finally, Wausau’s heavy reliance upon the unreported federal appellate decision in Nationwide Agribusiness Ins. Co. v. Roshong (July 9, 2002), 6th Cir. App. No. 01-4009 TA \l "Nationwide Agribusiness Ins. Co. v. Roshong (July 9, 2002), 6th Cir. App. No. 01-4009" \s "Roshong" \c 1 , (attached to Wausau’s Brief at Appendix A-11) is misguided. As explained in the dissenting opinion, the Roshong TA \s "Roshong"  court was more interested in reaching a particular result favorable to the insurer than in following Ohio law:

The Court seems determined to decide this case for the insurance company no matter what the Ohio courts have said to the contrary. In an earlier draft of its opinion, the Court mistakenly said the Ohio courts are "hopelessly split." Once I advised the Court that this statement was simply wrong and that the Ohio judges are uniform in their view, it simply revised the opinion to say all of the Ohio judges who have reached a contrary result are themselves just wrong. The Ohio state courts of appeal are unanimous in their holding that a school district is not prohibited by Ohio law from purchasing uninsured and underinsured motor vehicle coverage. [Citation to Allen v. Johnson TA \s "Allen v. Johnson"  and Mizen TA \s "Mizen"  v. Utica Nat’l, supra, omitted.] In addition, two other Ohio federal district courts have addressed this issue, as well as the court below, and they have all held that a school district is not prohibited from purchasing uninsured and underinsured motor vehicle liability insurance. Morgenstern v. Nationwide Ins. Cos., No. C2-00-1284, 2001 WL 1681114 (S.D.Ohio Sept.18, 2001); Wausau Business Ins. Co. v. Chidester, No. C-2-00- 297, 2001 WL 506520 (S.D.Ohio May 11, 2001). We should not reject the opinions of the two Ohio appellate courts and the three Ohio district judges on this issue. They are more familiar with the Ohio law than we are, and there is nothing in the statute in question that prohibits their interpretation.
Nationwide v. Roshong TA \s "Roshong" , supra, at *7, Judge Merritt, dissenting.

Judge Merritt went on to succinctly articulate why Ohio law does not prevent the application of Scott-Pontzer TA \s "Scott-Pontzer" , supra, to policies issued to school boards:

The primary argument raised by the insurance company is that the school district is prohibited from purchasing uninsured and underinsured motor vehicle insurance. This argument arises only because the Ohio Supreme Court rejected earlier arguments by insurance companies trying to narrowly construe policy language concerning who was covered by these supplemental policies and under what circumstances. In Scott-Pontzer v. Liberty Mut. Fire Ins. Co., 85 Ohio St.3d 660, 710 N.E.2d 1116 (1999), and Ezawa v. Yasuda Fire & Marine Ins. Co. of America, 86 Ohio St.3d 557, 715 N.E.2d 1142 (1999), the Court held that policies with language similar to the one at issue here provide uninsured motorist coverage for employees driving outside the scope of their employment. Our Court now reads the broad language of the statute in question as narrowly and rigidly as possible in order to protect insurance companies from a liability that they wrote into their own policies. My heart does not bleed so much for the insurance companies that I would rewrite a statute whose plain meaning appears to allow the coverage the company here undertook.

By giving the school boards the authority to obtain more coverage, the statute protects the government's coffers. The policies have already been purchased and holding the insurance companies to the terms of the policies they wrote does not impose any additional cost on the school board. It is the insurance companies, not the school boards, that bear the cost of the more expansive readings of the statute and the policies. Morgenstern, 2001 WL 1681114 at *4 (citing Wausau, 2001 WL 506520 at *4). This is simply a case in which the Ohio courts are holding the insurance companies to the policies they drafted and shifting the economic costs of liability to the insurance companies instead of on the government or the individuals involved. We should respect such a policy decision by the Ohio courts rather than go out of our way to take insurance companies off the hook for the policies they have written.

Nationwide v. Roshong TA \s "Roshong" , supra, at *8, Judge Merritt, dissenting.

Appellant Wausau’s position has been soundly rejected by every Ohio appellate court which has considered the issue. Accordingly, the decision of the trial court should be affirmed.

C. UDM Coverage Under the Wausau Policy was not Properly Reduced to $500,000.

Wausau contends that its policy provides for $1 million of liability coverage, but only $500,000 of UDM coverage. This contention is without merit. The Wausau policy originally extended for a policy period extending from April 25, 1997 to April 25, 1998 and provided for $500,000 of liability and UDM coverage. See Common Policy Declarations, Appendix A-1; and Business Auto Declarations, Appendix A-3. In August 1997, several months prior to Mrs. Wilson’s death, the policy limits were changed to “INCREASE LIMIT OF LIABILITY TO $1,000,000.” See Change Endorsement, dated August 6, 1997, Appendix A-8. Finally, on April 1, 1998, after Mrs. Wilson’s death, a representative of Champaign ESC signed a document electing to reduce UDM coverage to $500,000. See Selection or Rejection of Coverage for Ohio, Appendix A-13.

There is simply no merit to Wausau’s contention that the policy provided only $500,000 of UDM coverage at the time of the automobile accident in question. Nothing in the “Change Endorsement” (Appendix A-8) suggests that the increased coverage applied only to liability coverage, and not to UDM coverage.
 Although Champaign ESC subsequently requested a reduction of UDM coverage to $500,000, that request was not made until after the automobile collision which is the subject of this case. See Appendix A-13. Obviously, this reduction in coverage did not affect the claims that had already vested under the contract. 

Even if August 6, 1997 “Change Endorsement” increased the liability coverage, but not the UDM limits, UDM coverage would still be available under the policy in the amount of $1 million by operation of law. When the liability limits were increased to $1 million, Wausau had a statutory obligation to offer UDM coverage in an equivalent amount. R.C. 3937.18(A) TA \l "R.C. 3937.18" \s "R.C. 3937.18" \c 2 . In the absence of an offer of equivalent UDM coverage, and a knowing and express rejection or reduction of that coverage by the insured, UDM coverage arises by operation of law in the same amount as the limits of the liability coverage. To avoid the imposition of coverage by operation of law, the insurer bears the burden of proving that equivalent UDM coverage was offered and that the insured knowingly rejected or reduced it. Poots v. Motorist Ins. Cos. (1986), 38 Ohio App. 3d 48 TA \l "Poots v. Motorist Ins. Cos. (1986), 38 Ohio App. 3d 48" \s "Poots" \c 1 .

Apparently, Wausau is contending that it fulfilled its statutory obligation to offer UDM coverage in an amount equal to the liability coverage because the policy was originally issued with $500,000 of both types of coverage. Implicitly, Wausau contends that it did not have an obligation to re-offer equivalent UDM coverage when Champaign ESC decided to increase its liability insurance limits. Wausau cites no authority to support this novel loophole in the law. Indeed, no such loophole exists. Anderson v. Hartford Underwriters Ins. Co.(1994), 96 Ohio App. 3d 341 TA \l "Anderson v. Hartford Underwriters Ins. Co.(1994), 96 Ohio App. 3d 341" \s "Anderson" \c 1 .

In Anderson TA \s "Anderson" , supra, the insured originally purchased her policy with liability and UDM coverage in the amount of $50,000 per person/ $100,000 per accident. She subsequently increased her liability coverage to $100,000 per person/ $300,000 per accident. However, her insurer, Hartford, without offering to also increase the UDM coverage, kept the UDM coverage at the lower limit of liability. The court held that UDM coverage arose by operation of law in the amount of $100,000 per person/ $300,000 per accident because an insurer is statutorily obligated to offer UDM coverage in an amount equivalent to the liability coverage.

In the case at bar, it appears that Wausau did in fact fulfill its statutory obligation to provide UDM coverage in the amount of $1 million when Champaign ESC decided to increase its insurance limits. Nothing in the August 1997 Change Endorsement indicates that the UDM coverage limits would remain at $500,000. However, even if the Change Endorsement increased only the liability insurance limits, and did not increase the UDM limits, there is certainly no evidence that Wausau offered to make available an equivalent amount of UDM coverage. Having failed to do so, equivalent UDM coverage arises by operation of law. 

The only evidence that either Wausau or Champaign ESC intended the policy to provide less UDM than liability coverage is a form signed on April 1, 1998, by the Treasurer of Champaign ESC. See attached Appendix A-13. This form was signed after the automobile crash in question; therefore, it could not possibly affect the rights of the parties in this case. However, even if this form did somehow apply, it is not sufficient to constitute a valid offer and reduction of coverage as required by statute. 

Pursuant to R.C. 3937.18 TA \s "R.C. 3937.18" , no policy of automobile insurance may be issued unless uninsured and underinsured motorist coverage (UDM coverage) is offered with the policy in the same amount as the liability coverage, and the insured or applicant expressly rejects such coverage or selects a reduced limit of liability. R.C. 3937.18 TA \s "R.C. 3937.18" (A). The Ohio Supreme Court considered what steps were necessary to reject or reduce UDM coverage in Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445 TA \l "Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445" \s "Linko" \c 1 . If UDM coverage is not properly offered and validly rejected, then UDM coverage arises under the policy by operation of law. See Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161 TA \l "Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161" \s "Abate" \c 1 . 
In Linko TA \s "Linko" , the Ohio Supreme Court considered what constitutes a valid rejection or reduction of UDM coverage. In short, the Court determined that an insurer must 1) describe the coverage; 2) disclose how much coverage the insured is statutorily entitled to purchase; and 3) state the cost of the coverage. In the case at bar, Wausau’s April 1998 rejection form does not disclose the premium of the UDM coverage which Champaign ESC is statutorily entitled to purchase. Accordingly, the rejection form signed by a representative of Champaign ESC does not comply with the criteria set-forth in Linko TA \s "Linko" . As a result, the attempt to reduce UDM coverage from $1 million to $500,000 was invalid, and, by operation of law, the amount of coverage provided is $1 million.

For all of these reasons, the amount of UDM coverage available under the Wausau policy is $1 million.

II. Conclusion

For the reasons set-forth above, the judgment of the trial court should be affirmed, and this court should hold that the next-of-kin of Holly Wilson are entitled to uninsured motorist coverage under the Wausau policy in the amount of $1 million.
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� To the extent that there is any ambiguity regarding the amount of UDM coverage as a result of the “Change Endorsement”, that ambiguity must be resolved in favor of the insured. King v. Nationwide Ins. Co. (1988), 35 Ohio St. 3d 208� TA \l "King v. Nationwide Ins. Co. (1988), 35 Ohio St. 3d 208" \s "King" \c 1 �.
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