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Trucking CasesAre
Different

¢ Complicate
%1 dBusiness
&% ¢+Complex
Lawsand
Regulations
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FEDERAL MOTOR CARRIER
AFETY REGULATIONS HANDBOOK

. Keller & Associates, Inc.

03 W. Breezewood Lane

D. Box 368

enah, WI 54956

B00-558-5011

ebsite: http://www.jjkeller.com
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Ten Rules for Investigation
and Discovery
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Rule 1;: Understand the
Hazards

D7 people were killed in crashesinvolving
etrucksin 2002
hual death toll from truck -related crashesis
lequivalent of twenty-six mgjor airplane

es every year

ly cost >$19 hillion
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Rule 2: Learn the Business

+ Complex commercial
enterprise

+ Computer
monitored—GPS
and tracking info

¢ Federal
requirements

¢ Get consultant
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A;
FED!

« Facts
« Safet
* Rules
« Liceng
« Obtai

http:

2 004

Take Advantage of the Existing
Resour ces

U.S. DEPARTMENT OF TRANSPORTATION

(USDOT)

FRAL VEHICLE MOTOR SAFETY ADMINISTRATION
(FMCSA)

and Figures

Programs

And Regulations

ing and Insurance

ing USDOT Numbers

'www.fmcsa.dot.gov/factsfigs/dashome.htm

FED

* Regul

* Sum|
* Rule

http:

Take Advantage of the Existing
Resour ces

U.S. DEPARTMENT OF TRANSPORTATION
(UsDOT)

ERAL VEHICLE MOTOR SAFETY ADMINISTRATION
(FMCSA)

atory Guidance of Regulations: 49 CFR Chapter |11 (135
pages)
ary of Completed Work Projectsand Studies

aking and Notices

'www.fmcsa.dot.gov/factsfigs/dashome.htm
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FEI

I'ake Advantage of the Existing

Resources
ERAL VEHICLE MOTOR CARRIER SAFETY

ADMINISTRATION (formerly apart of the National Highway
TrafficlAdministration, now a separate entity within the U.S.

Department of Transportation)

(FMCSA)

MOTIOR CARRIER MANAGEMENT INFORMATION

SYSTEM
(MCMI9)

A conpputerized system whereby the FM CSA maintains a
conprehensiverecord of the safety performance of

12/2/2004

a]pproximately 470,000 inter state motor carriers

10

MANAGEMENT INFORMATION SYSTEM

DATABASES:

* Fedgral Form MCS150 (identifying data)

* Fede
with th

al Form MCS151 Part A (compliancerecords
e Federal Motor Vehicle Safety Regulations

(FMCRS)

e Licerlsing and Insurance Information (former ICC,
replacgd in 1995 by Surface Transportation Board of the

Depar
« Safet

ment of Transportation)

Net (State inspection and accident reports)

*Federpl From MCS63 (driver/vehicleinspection reports)

2 004
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Take Advantage of the
Existing Resour ces

TRULCKING SAFETY PROFILE SUMMARIES

» Safaty Profile (safety fitness, inspections,
crashes, compliance reviews)

» Safgty Ratings(carrier only hasascoreif rating

isdef
safety

cient, based upon driver’s safety, vehicle
,road safety)

« Enforcement Information

e Ind

vidual Crashes

* Ingpections

12122004
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A Take Advantage of the Existing
Resour ces
To|

order the MCMI S Censusfileor aMotor
Carrier Safety Profile Summary:

Computing Technologies, Inc.
MCMI S Data Dissemination Program
P.O. Box 3248
Merrifield, Va 22116-3248
1-703-280-4001

website: www.safer sys.org

12/2/2004
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% Take Advantage of the Existing

Resour ces

MERICAN TRIAL LAWYERS
ASSOCIATION:

ATLA EXCHANGE
1-800-344-3023
facsimile: 1-202-337-0977
Website: www.exchange.atla.org
email: exchange@atlahq.org

BFAX ON DEMAND SERVICE, 24/7, 1-800-976-
2190 OR 888-267-0770)

(ATLA’

004
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% Take Advantage of the Existing
Resour ces

MERICAN TRIAL LAWYERS
ASSOCIATION:

CKING UNDERRIDE LITIGATION GROUP
1-800-424-2725, EXT 312

TRU

1-202-965-3500, EXT 312
Facsimile: 1-202-337-0977

email: sections@atlahq.org

12122004
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LTS

¢ Ordi

Not 4
+ Wyck
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Rule3: Learn theLaw

nary Rules of Respondeat-Superior Do
Apply
off Rule

16
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Liability of Interstate Carrier

L essees
+Wychoff Trucking v. Marsh Bros (1991), 58
$t. 3d 261

Ohio

» Wyckoff ownsthe truck.
» Wyckoff employs Bell to drive the truck.
« Wyckoff leases the truck and driver (Bell) to

Rogefs.

» WycHoff trip -leases the truck and driver to Marsh.
« Bell gauses a crash while traveling to pick-up a

_load for Marsh.

% Liability of Interstate Carrier
L essees

+Holding of Wyckoff

Intort cguses of action involving leased vehicles of
interstatg motor carriers, primary liability shall be
determingd with regard to Interstate Commerce
Commission regulations rather than the common-
law doctfines of respondeat superior, master-

servant,

12/2/2004

iindependent contractor and thelike.

18




LTS

Feder
presu

betwe
vehicl

carrief.
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Liability of Interstate Carrier
L essees

+Holding of Wyckoff

ol regulations create an irrebuttable
nption of an employment relationship

en acarrier-lesseeand thedriver of a

e displaying the ICC identification of the

19
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49 CFR
Thelea
lessee s
useof t
Thelea
carrier |
for the
L_obtheld

Liability of Interstate Carrier
L essees

+Rational e of Wyckoff

376.12(c)(1) — [replacing 49 CFR 1057.12]:
se shall provide that the authorized carrier
hall have exclusive possession, control, and
he equipment for the duration of the lease.
te shall further provide that the authorized
lessee shall assume complete responsibility
pperation of the equipment for the duration
base. 20

s

PRINCIPLE ONE:

A TRUCKING CASE ISA
DOCUMENTS CASE.

12/2/2004
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A
@ PRINCIPLE TWO:

MAXIMIZING DAMAGESBY
MAXIMIZING LIABILITY:
The wor se the defendant is, the
mor e generousthejury tendsto
be.

12/2/2004 22

A PRINCIPLE THREE:

THE PRIMARY WRONGDOER
ISTHE TRUCKING COMPANY.
THE DRIVER'SNEGLIGENCE
AR|SESFROM THE CARRIER’S
INTENTIONAL OR RECKLESS
DISREGARD OF THE FEDERAL
REGULATIONSAND ITSOWN
SAFETY POLICIES (OR LACK

THEREOF) 2

s

Q: HOW DO YOU PROVE THIS?

A: WITH THE DOCUMENTSAND A
TIHHOROUGH UNDERSTANDING OF THE
FMCSRs

(Hederal Motor Carrier Safety Regulations)

NEVER TAKE A DEPOSTION UNTIL YOU
HAVE ALL OF THE DOCUMENTS.

12/2/2004 24




%A%E
Prdg
Actual
dam3
per s
wil
disreg
that h
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RULE OF PUNITIVE
DAMAGES

ston v. Murty (1987), 32 Ohio St. 3d 334:
malice, necessary for an award of punitive

iges, is (1) that state of mind under which a

bn’s conduct is characterized by hatred, ill
or aspirit of revenge, or (2) a conscious

ard for therights and safety of other person

hs a great probability of causing substantial

harm.

25

Sk

Theal
0
Cong

RULE OF PUNITIVE
DAMAGES

mount of punitive damagesislimited by the
ue Process Clause of the United States
fitution. Inthisregard, thejury isentitled
to consider thefollowing factors:

004

s

* harn
e repr
e durg

RULE OF PUNITIVE
DAMAGES

caused by the defendant
thensibility of the defendant’s conduct

tion of the conduct

« defendant’ sawar eness

. any
o exist

toncealment of the defendant

ence and frequency of similar past conduct

12122004
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* desi

* cost

Pacifi
111S.

12/2/2004

E RULE OF PUNITIVE
DAMAGES

« profitability of the conduct

ability of removing that profit

« finarjcial position of the defendant

gof litigation

eany cfiminal sanctions against the defendant
« othef civil awards against the defendant

Mutual Life Insurance Co. v. Hadlit (1991),
.[Ct. 1032

28

% RESPONDEAT SUPERIOR NOT

Tracy

APPLICABLE WITH PUNITIVE
DAMAGES: EMPLOYER MUST
BE PERSONALLY (NOT
VICARIOUSLY) LIABLE

V. Coal & Land Co., 115 O.S. 298 (1926), an

emplioyer cannot be punished for the malicious
copduct of hisservant or agent, unlessthe

empl
the

byer authorized, ratified, or participated in
rongdoing that hasagreat probability of
causing substantial harm.

The FMCSR impose
almost virtual strict
liability on thecarrier to
ensurethat itsdrivers
observeall of the
regulationsand
prohibitions of the motor
carrier safety regulations

12122004
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Par

t 390: Federal Motor Carrier

Safety Regulations: A tremendous
solir ce of proving violations of

super

negligent hiring, retention,

vison, and maintenance by the
trucking carrier

d

o

art 390.11: It shall bethe
ity of the MV C torequire
pbservance” by itsdrivers

of all dutiesor prohibitions
imposed by the regulations.

Page 333

Pa

=

[ 391: Qualifications of
Drivers

(Qudlifications, background, character checks)

33

11



Part 391.11: Qualifications
of driver, including his
providing hisemployer every

12 monthswith alist of all
driving violationsfor that
period of time.

Page 348

Aol
Driver must passthedriving
test and know the necessary
safety regulationsas set out in

49 CFR 391.31 and 392.1
Page 348, 391

Part 391.15: Driver must not

operate a motor vehiclewith
aBAC equal toor in excess
of .04.

Page 349

12



Part 392: Driving of
Commercial Motor Vehicles

(Bppropriate use of truck and other equipment,
including flares or emergency signals)

12/2/2004 37

Hart 392.22: Driver must
place war ning devices when
his vehicleis stopped on the

shoulder ...
Page 398

38

s

Part 390.13: No person shall aid,
abet, encourage, or requirea
MV or itsemployeesto violate
therulesof this Chapter.

Page 333

(Failurgto discover thefalsity of driver logswhen MVC has
dogumentary proof of such violationsthrough trip
enveglopes containing dates of dispatch, expenditures,

telephonecalls, etc.

12/2/2004 39
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A

Part 393: Partsand
ccessories Necessary for
Safe Driving

(fuel systems, braking systems, lights)

12/2/2004

40
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THEN
CARR

CARG
ARTI

Parts392.9 and
393.100-393.136:
(Effective 1-04-2004)

FW RULESREQUIRE MOTOR VEHICLE
ERSTO CHANGE THE WAY THEY USE

CLESFROM SHIFTING ON OR WITHIN,
OR FALLING FROM, CMVs.
(See Federal Register, handout)

D SECUREMENT DEVICESTO PREVENT

a1

s

Part 395: Hours of Service

(hou

12/2/2004

of Drivers

sof servicesfor driversand limitation driving
hourswithin a certain number of days)

42
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Pa

op

rt 392.3: TheMVC shall
ot per mit a fatigued or
impaired driver from
erating a motor vehicle.
Page 391

Fatigue as a Safety Hazard

¢ Contributing
B Factor in 30-
40% of
Heavy Truck

+ 309

12122004

Fatigue as a Safety Hazard

of truck crash fatalitieson rural

roadls are dueto deep deprivation.

15



¢ Risk
eigh
dou
hou

Fatigue as a Safety Hazard

of acrash effectively doublesfrom the
th to the tenth hour of driving, and
bles again from the tenth to the eleventh
of driving alone

12/2/2004

46

A;
Propert

¢ Mor

+ Bey
follg
+ Aftg
days

Federal Regulations
New Rules Effective 1/4/04

y Carrying CMV drivers may not drive:
e than 11 hours, following 10 hours off -duty.

bnd the 14th hour after coming on-duty,
wing 10 hours of f -duty

¥ 60/70 hours on-duty in 7/8 consecutive

¢ A difiver may restart a 7/8 consecutive day period

after

duty|.

taking 34 or more consecutive hours off

47

s

Drivg
peri

16 Hour Exception

brs may extend the 14 hour on duty
by 2 haursif they:

¢ Arerd
locatiof
¢ Return
releasq
+ Haven
except

pneariod
peHoe

eased from duty at the normal work reporting
h for the previous 5 duty tours; and

to the normal work reporting location and are
 from work within 16 hours; and

ot used this exception within the last 6 days,
following a 34 - hour restart of 7/8 day

12122004

48
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Ag
Drive]
conseq

of rest
circun

Sleeper Berth Exception

smay accumulate the equivalent of 10
tutive hoursoff-duty by taking periods
in the sleeper berth, under certain
Istances.

12/2/2004
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Part 395.3: (Effective
1-04-2004)

All prgperty carrying MVC driversmay not drive:

- -Mor|

e than 11 hour s, following 10 hour s off duty

- -Bayond the 14th hour after coming on-duty,

following 10 hour s off -duty

- - After] 60 hourson-duty if MV C operatesless than

7 days a week

- Aftgr 70 hourson-duty if MV C operates seven

daysaweek
(Page567)
See U.S. ODOT Pamphlet, handout

50

s

Part 396: Ingpection, Repair

12/2/2004

and Maintenance

51

17



XA,
Part 392.7 and 392.8. Driver
iNsur ¢
and|emer gency equipment arein
good working order.
Page 394

12/2/2004

ssthat truck parts, accessories,

52

el
Part 392.7, 393.75, 393.80, and
393.81:

Driver insuresthat truck parts, accessories,
tires, mirrors, horn and emergency

equipment arein good working order prior to

sarting atrip.
Page 394, 487,495

53

s

Partt 396.11: Driver Vehicle
I nspection reportsat the end
of eyery day, reporting all of
thelitemslisted in 396.11(a)
Page 585

12/2/2004

18



%‘g Financial Responsibility
Requirements

¢ MCS 90 endor sement
43750 K minimum

55
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% Rule 4: Retain Consultants

¢ Tirucking Expert
¢ Reconstructionist

56

% Rule5: Preservethe
Wreckage

¢ Informal agreement?
v . ¢ TRO?
\ ¢ Watch spoliation issues

F| -
éample omplaint, interrogatories, request for production
of documents, motion for TRO, proposed or der

Bate Stamp No. 00292-00327

12122004 57
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@ Rule6: Get the Reports

12/2/2004

¢ All of the Reports
available through the
Safety Profile of the
Carrier

¢ Accident Reports

58

Rule7: Get the Logbooks

¢ Each page covers 24
hours

oy — ¢ Must account for

e time and provide

004

details of breaks,
location, etal.

e 4| ¢ Carrier must keep

booksfor at least 6
months

(Bate Stamp 00279)

59

Log Book Must Contain

¢ Duty statusfor the ¢ Nameof thecarrier
24 hpur period ¢ Main office
recofded onagrid + Co-driver

¢ Drivpr'ssignature # ID truck or tractor

¢ _Il?ate e and trailer

¢ Totdl milesdriven ¢ Shipping document
that|day ) nurggerg

¢ Totgl hoursineach ¢ | ocation of changeof
duty|status that day duty status

12/2/2004
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XA,
¢+ Bill
¢+ Dig|
¢ Ingp
¢ Rec
¢ SAfd
¢+ GP

¢+ Em
(Bate

12/2/2004

Rule 8: Get Supporting
Documents

sof Lading

vatch Records

ection Reports

bipts

ty Manuals

5 Logs

gil Logs

Stamp No's; 000313-000318)

61
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Technology

¢ On-board
communications

system (Qualcomm)
¢ GPSSystems

62

Omnitracs

12122004

+ Monitorsand logs
communications
between driver and
dispatcher

63
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¢ Log
acco

* Adm

Positives and Negatives

oook ¢ Usewhile
intability driving=danger
ission?

12/2/2004

64

Aol
I Nspe(
Route

inlg
GPSI|
Email
Fuel ¢
Cdl p

Rule9: Find the Violations

rtion recordsOK ?

and time of day reasonable, reflected
gS?

bgs?—HPotential gold mine

logs?

tard Records?

hone records?

GOAI

|- Put the puzzle together

65

s

(BA

Rule9: Find the Violations

EXPERT AUDIT
REPORT

TE STAMP No's: 000333-000433)

12/2/2004
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LTS

Rule 10: Preparefor Depos

Generd topicsin materials

Safety

Director:

Focus on requirements of regulations;
orpanizational structure, training, safety
treining, how they monitor compliance

(BateNo.'s: 000267-000277)

12/2/2004 67

% Rule 10: Preparefor Depos

Have you obtained and
master ed the documents?

[T ISUSUALLY A GOOD IDEA TO VIDEO

| L DEPOSITIONS SO YOU CAN COLLECT
VIDEO CLIPSOF CRITICAL PIECESOF THE
TESTIMONY

>

68
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