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I. The Continental Commercial Auto Policy

A. The Continental Policy is Not a Form of Self-Insurance

Continental’s named insured, ConAgra, intends to use the Continental policy in order to comply with the financial responsibility statute for the operation of motor vehicles in Ohio. Continental’s claim that its named insured, ConAgra, is self-insured simply does not fit within Ohio’s statutory scheme for showing proof of financial responsibility. Revised Code section 4509.45 defines the means by which financial responsibility may be shown in Ohio:

(A)
A financial responsibility identification card as provided in section 4509.104 [4509.10.4] of the Revised Code;

(B)
A certificate of insurance as provided in section 4509.46 or 4509.47 of the Revised Code;

(C)
A bond as provided in section 4509.59 of the Revised Code;

(D)
A certificate of deposit of money or securities as provided in section 4509.62 of the Revised Code;

(E)
A certificate of self-insurance, as provided in section 4509.72 of the Revised Code, supplemented by an agreement by the self-insurer that, with respect to accidents occurring while the certificate is in force, he will pay the same amounts that an insurer would have been obligated to pay under an owner's motor vehicle liability policy if it had issued such a policy to the self-insurer.

R.C. 4509.45.

Continental does not explain how its policy fits into this statutory scheme. The Continental policy certainly is not a financial responsibility bond (section C), a “certificate of deposit of money” (section D), or a “certificate of self-insurance” (section E). Accordingly, if the Continental policy is going to qualify as proof of financial responsibility for ConAgra, it must be an insurance policy under sections A and B
. In other words, unless the Continental policy is deemed to be a policy of insurance, ConAgra has no means to show proof of financial responsibility. 

The Continental policy obviously is intended to serve as ConAgra’s proof of financial responsibility. For regulatory purposes, Continental represented that “[t]his insurance is primary and the company shall not be liable for amounts in excess of $2,000,000 for each accident.” Endorsement for Motor Carrier Policies of Insurance, Appellant’s Brief, Appendix C-23, emphasis added. Furthermore, by going through the process of offering and rejecting UDM coverage, the parties certainly demonstrated their intent for this policy to operate as insurance under R.C. 4509.45, and not as a bond or some other form of self-insurance.

This interplay of the Financial Responsibility Statute significantly distinguishes this case from Grange Mut. Cas. Co. v. Refiners Transport (1986), 21 Ohio St. 3d 47. In Refiners Transport, the court noted:

At the time of the accident, Refiners met state financial responsibility requirements for its truck fleet by utilizing a hybrid program consisting of a financial responsibility bond for the first $100,000 of loss coupled with excess insurance coverage, none of which contained uninsured motorist coverage. Id. at 47.

The fact that Refiners met its statutory financial responsibility obligation without purchasing an insurance policy led to a very narrow holding: “The uninsured motorist provisions of R.C. 3937.18 do not apply to either self-insurers or financial responsibility bond principals.” Id. at syllabus. Nothing in Grange v. Refiners Transport suggests that the Uninsured Motorist Statute does not apply when financial responsibility obligations are satisfied with an insurance policy. To the extent that the cases cited by Continental failed to recognize this distinction, this Court should decline to follow them.

Finally, the Lucas County Court of Common Pleas recently analyzed this issue in Young v. Michigan Mut. Ins. Co. (March 5, 2002), Lucas C.P. No. CI00-5177, unreported (attached as Exhibit “A”).  The Court considered the Michigan Mutual policy issued to Daimler Chrysler Corporation. Daimler Chrysler agreed, in a reimbursement agreement, to re-pay Michigan Mutual 100% of any losses paid under the policy. Michigan Mutual argued that this “fronting agreement” was not subject to R.C. 3937.18. In rejecting that argument, the Court relied, in part, upon the provision in the Michigan Mutual policy which provided that Michigan Mutual was not relieved of its obligations under the policy even if Daimler went bankrupt. As such, Michigan Mutual still bore some risk of loss. Young, supra, at 11-12. 

In the case at bar, the Continental policy contains a similar bankruptcy clause:

B. GENERAL CONDITIONS

1.
BANKRUPTCY

Bankruptcy or insolvency of the “insured” or the “insured’s” estate will not relieve us of any obligation under the Coverage Form.

Continental Policy, Garage Coverage Form, page 12 of 15.

Accordingly, Young v. Michigan Mut. supports Appellant’s position that the Continental policy is not excused from compliance with Ohio’s Uninsured Motorist Statute.

B. UDM Coverage Was Not Properly Offered and Rejected Under the Continental Policy

Continental argues that its rejection form, signed by a representative of ConAgra, was sufficient even under the standards set forth in Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445. In that regard, Continental quotes the following from the rejection form for the proposition that it contains sufficient premium information to constitute a meaningful offer:

Courts in many states have held that UM/UIM coverages are valuable coverage which are available for a relatively modest premium.

For purposes of informing the insured of the cost of UDM coverage, this statement is meaningless. The rejection form tells the insured nothing about how much UDM coverage is going to cost so that the insured can make an intelligent decision about whether to buy the coverage or not. In Linko, the Ohio Supreme Court was very specific: “To satisfy the offer requirement of R.C. 3937.18, the insurer must * * * set forth the premium for UM/UIM coverage. . . .” Linko, supra, at 448. The vacuous statement about what “courts in many states have held” is a far cry from stating the premium.

The Court should also reject Continental’s contention that the requirements for rejecting UDM coverage should be less stringent for sophisticated commercial entities. Indeed, the Ohio Supreme Court’s decisions in Linko, supra, and Gyori (1996), 76 Ohio St.3d 565, both involved insureds who were business entities. Obviously, the Ohio Supreme Court is not willing to create separate standards for businesses and consumers.   See also United States Fed. & Guar. Co. v. Kammeyer (1994), 97 Ohio App.3d 101.  (“It would be poor policy for insureds, insurers and the courts to attempt to adjudicate on a case-by-case basis whether an insured is an insurance sophisticate or a novice.”  Id at 107.

II. The Auto-Owner’s Farmowner’s Policy

As a preliminary matter, clarification regarding the relevant policy language is in order. Auto-Owners accuses Appellant of misquoting the relevant exclusion. Not so. Auto-Owners is simply looking at the wrong portion of the policy. 

On page 7 of its Brief, Auto-Owners quotes page 18, subsection 6 (right column) of its policy. However, that is not the section which contains the language which makes clear that coverage is provided for automobile accidents. The relevant language, quoted in Appellant’s Brief is also found on page 18, but is the last sentence in subsection 1 (left column). It is this section that makes it clear that Auto-Owners provides coverage for automobile accidents involving injury to “residence employees”.

Because Auto-Owners is examining the wrong language, it incorrectly concludes that its policy does not provide “any coverage whatsoever . . . for the use of any motor vehicle designed for use on the roadway”. See Auto-Owner’s Brief, p. 3. As discussed in Appellant’s Brief, the policy provides liability coverage for the use of typical on-road automobiles when injury is caused to “any residence employee or insured farm employee.” Auto-Owner’s policy, p. 18. 

In any event, Appellant concedes that this Court appears to have rejected his arguments in Henry v. Nationwide Fire Ins. Co. (Sept. 28, 2001), Muskingum App. No. CT2001-0014, unreported, and Vohsing v. Auto-Owners Ins. Co. (Jan. 14, 2002), Licking app. No. 01-CA-56, unreported. Appellant submits that these decisions were wrongly decided. This Court’s interpretation of Davidson v. Motorists Mut. Ins. Co. (2001), 91 Ohio St.3d 262 is too broad. Davidson holds that liability coverage for non-registered, off-road motor vehicles is too remote to trigger the UM statute. However, if a policy provides coverage for ordinary automobiles, even in limited form, nothing in Davidson suggests that UDM coverage does not arise by operation of law if such coverage was not offered when the policy was sold.

Frankly, this Court’s holdings in Henry and  Vohsing are at odds with this Court’s more recent decision in Burkhart v. CNA Ins. Co. (Feb. 25, 2002), Stark App. No. 2001CA00265, unreported, attached hereto as Exhibit B. In Burkhart, the issue was whether UDM coverage arises by operation of law under a commercial general liability (“CGL”) insurance policy which generally excluded liability coverage for automobile accidents, but provided coverage for “valet parking” of automobiles. The Court found that this limited coverage for automobile accidents was sufficient to subject the policy to the requirements of R.C. 3937.18. Since no UDM coverage had been offered with the policy, this Court held that UDM coverage arose by operation of law.

Although the policy at issue in Burkhart was not a homeowner’s policy, the analysis is identical. This Court held: “The commercial general liability policy expressly provides coverage for a limited form of motor vehicles. As such, we find Selander, not Davidson, is applicable.” Id at 4 of 5. 

In the case at bar, the motor vehicle liability coverage provided by the Auto Owner’s policy for injury to “residence employees” is no more “incidental” than the coverage for “valet parking” at issue in Burkhart. The Burkhart reached the correct distinction between Davidson and Selander. The test is not whether the liability coverage provided is limited in scope; the test is whether the liability coverage applies to on-road motor vehicles which are subject to motor vehicle registration. Since the Auto-Owner’s policy provides such coverage, albeit on a limited basis, the policy is subject to R.C. 3937.18. 

In light of Burkhart, this Court should revisit its earlier decisions in Henry and Vohsing. In the event that this Court is inclined to follow Henry and Vohsing, the Court issue an order certifying a conflict with the Tenth Appellate District’s decision in Lemm v. The Hartford (October 4, 2001), Franklin App. No. 01AP-251, unreported.
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� Section (A) of the statute erroneously refers to R.C. 4509.104. As a result of renumbering of the statute by amendment, the reference should be to R.C. 4509.103 which requires insurers to issue identification cards.





5

