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Assignments of Error

Assignment of Error No. 1

The trial court erred in granting summary judgment to Defendant-Appellee Continental Casualty Insurance Company, in denying partial summary judgment to Plaintiff-Appellant, and in holding that the Continental automobile insurance policy is not subject to R.C. 3937.18 because the policy covers a “self-insured” company.

Assignment of Error No. 2

The trial court erred in granting summary judgment to Defendant-Appellee Auto-Owner’s Insurance Company, in denying partial summary judgment to Plaintiff-Appellant, and holding that uninsured and underinsured motorist coverage does not arise by operation of law under the policy even though it provides liability coverage for bodily injury caused by automobile accidents.

Declaration on Appeal From Summary Judgment

Pursuant to Local Rule 9(A)(4), Appellant declares that the trial court’s grant of summary judgment was inappropriate as a matter of law on the undisputed facts.

Issues Presented for Review

1. Whether a commercial automobile liability insurance policy, which provides for a deductible equaling the policy limit, is a motor vehicle policy of insurance which must comply with the requirements of R.C. 3937.18, the Uninsured Motorist Statute.

2. Whether a homeowner’s policy of insurance, which provides the insured with liability coverage for automobile accidents involving injury to “residence employees” is a motor vehicle policy of insurance which must comply with the requirements of R.C. 3937.18, the Uninsured Motorist Statute.

Statement of the Case

On June 20, 2000, Plaintiff-Appellant, Thomas G. Rupple, filed this action against Defendant Rachel Moore, alleging Ms. Moore’s negligence in causing injury to Plaintiff-Appellant. The Complaint was also brought against several insurance companies for underinsured motorist coverage, and against Mr. Rupple’s health insurance companies on their subrogation claims for payment of Mr. Rupple’s medical bills.

On October 24, 2000, Plaintiff filed an Amended Complaint adding as Defendants, ConAgra Foods, Inc. (hereinafter “ConAgra”,) and United Agri Products (hereinafter “United”) claiming declaratory judgment seeking a determination as to the existence and extent of underinsurance coverage.  

On June 15, 2001, Plaintiff’s filed his Motion for Partial Summary Judgment Against Defendant Auto-Owners, and he amended that motion on July 31, 2001. In turn, Defendant Auto-Owners filed a cross Motion for Summary Judgment on or about June 21, 2001.

Likewise, on June 25, 2001, Defendant Continental filed its Motion for Summary Judgment, and Plaintiff filed a cross Motion for Partial Summary Judgment Against Defendant Continental on June 26, 2001.

On November 28, 2001, the trial court rendered its Decision and Judgment Entry granting summary judgments in favor of Defendants Auto-Owners and Continental and against Plaintiffs.

On December 10, 2001,  Defendants ConAgra and United Agri were dismissed from this case, without prejudice.

On January 7, 2002, Plaintiff’s claims against Defendants Rachel Moore and Progressive were dismissed with prejudice, Plaintiff’s claims against Defendant Acordia and Blue Cross were dismissed without prejudice, and Defendant Acordia’s and Progressive’s cross-claims against Moore were dismissed with prejudice. The January 7, 2002 dismissal entry resolved all of the claims against all of the parties.

On January 17, 2001, Plaintiff timely filed his Notice of Appeal with respect to the trial court’s November 28, 2001, Decision and Judgment granting summary judgment to Defendants Auto-Owners and Continental and against Plaintiffs.

Statement of the Facts

On June 24, 1998, Thomas Rupple suffered bodily injury in an automobile accident in Ashland County, Ohio.  Mr. Rupple was driving his motorcycle at the time of the accident. The crash was caused by the negligence of Rachel L. Moore who admitted liability for the accident.  Ms. Moore’s automobile liability insurer has paid its policy limits of $25,000.00 in exchange for a release of Ms. Moore from further liability. 

Mr. Rupple has presented claims for underinsured motorist coverage against several insurance companies, including his own automobile insurer, Progressive Insurance Company (“Progressive”). Progressive has paid the policy limit of $75,000.00 under Mr. Rupple’s policy. (This represents the $100,000.00 policy limit minus a set-off of $25,000.00 paid by Ms. Moore’s liability insurer.)

Mr. Rupple has also made a claim for underinsured motorist coverage under the commercial automobile insurance policy covering his employer, Hess & Clark, Inc.  (“Hess & Clark”).  Hess & Clark is a wholly owned subsidiary of United Agri Products, Inc. (“UAP”).  UAP is, in turn, a wholly owned subsidiary of ConAgra, Inc., now known as ConAgra Foods, Inc. (“ConAgra”). ConAgra is the named insured on a commercial automobile insurance policy issued by Defendant-Appellee Continental Casualty Company (“Continental”). The Continental policy contains an endorsement under which it is agreed that the named insured includes “ConAgra, Inc.; AND ANY AFFILIATED OR SUBSIDIARY COMPANIES, ENTITIES OR DIVISIONS....”

The Continental policy provides for a policy period from June 1, 1998 to June 1, 1999 and was in effect on June 24, 1998. The Continental policy was a renewal of previous policies issued by Continental as follows:

Policy Period
Policy Number

June 1, 1997 to June 1, 1998
GAR161791105

June 1, 1996 to June 1, 1997
BUA 157360202

June 1, 1995 to June 1, 1996
BUA 902522219

Mr. Rupple, on June 24, 1998, was not an executive officer or director of Hess & Clark, UAP or ConAgra. Furthermore, the motorcycle Mr. Rupple was operating at the time of the accident was not being used in the business or personal affairs of Hess & Clark, UAP, or ConAgra. 

At the time of the accident, Hess & Clark, UAP, and ConAgra did not have a certificate of self-insurance filed with Ohio’s Bureau of Motor Vehicles. In addition, at the time of the accident, Hess & Clark, UAP and ConAgra did not have a financial responsibility bond filed with the State of Ohio to cover the $2 million deductible.

ConAgra purportedly rejected underinsured/uninsured motorists coverage under the Continental policy. The forms rejecting the coverage for the policy periods extending from June 1, 1997 to June 1, 1998 and from June 1, 1998 to June 1, 1999 are attached as Exhibit C to the Joint Stipulations between Plaintiff and Continental. These rejection forms were signed by Archie Meairs, Vice President of Insurance and Loss Control for ConAgra, Inc. Mr. Meairs was not an employee of Hess & Clark, Inc. or United Agri Products.

Mr. Rupple also made a claim for underinsured motorist coverage under his homeowner’s insurance policy issued by Defendant-Appellee Auto Owner’s Insurance Company (“Auto-Owner’s”). The Auto-Owner’s policy provides liability insurance in the amount of $300,000 per occurrence, however, the policy generally excludes coverage for injury arising out of the operation of motor vehicles. Nevertheless, the policy does provide liability coverage for automobile accidents which result in injury to Mr. Rupple’s “residence employees”. No uninsured or underinsured motorist (“UDM”) coverage was offered by Auto-Owner’s when Mr. Rupple purchased the policy. As a result, Mr. Rupple contends that UDM coverage arises by operation of law from the Auto-Owner’s policy in the amount of $300,000.

Law and Argument

I. Assignment of Error No. 1

The trial court erred in granting summary judgment to Defendant-Appellee Continental Casualty Insurance Company, in denying partial summary judgment to Plaintiff-Appellant, and in holding that the Continental automobile insurance policy is not subject to R.C. 3937.18 because the policy covers a “self-insured” company.

It is not disputed that the automobile insurance policy issued by Continental covers Plaintiff Rupple’s corporate employer, Hess & Clark. Furthermore, it is not disputed that the Continental UDM endorsement contains the same definition of “insured” which the Ohio Supreme Court found to be ambiguous in Scott-Pontzer v. Liberty Mut. Ins. Co.(1999), 85 Ohio St. 3d 660 TA \l "Scott-Pontzer v. Liberty Mut. Ins. Co.(1999), 85 Ohio St. 3d 660" \s "Scott-Pontzer" \c 1 , thus extending coverage to all corporate employees. However, Continental made two arguments in the trial court: 1) that UDM coverage was properly offered by Continental but rejected by its named insured, and 2) that the Continental policy was in fact a form of self-insurance which does not give rise to the obligation to offer UDM coverage in the first instance.

The trial court accepted Continental’s second argument, and therefore, found the first argument moot. In order to be entitled to coverage under the Continental policy, Plaintiff must prevail on both arguments. Therefore, both arguments are addressed in the sections below.

A. UDM Coverage Arises By Operation of Law Under the Continental Policy Because Continental Failed to Properly Offer or Obtain a Proper Rejection of Such Coverage.

In Ohio, every automobile liability insurance policy must provide uninsured and underinsured motorist coverage pursuant to R.C. 3937.18 TA \l "R.C. 3937.18" \s "R.C. 3937.18" \c 2 (A). Uninsured motorist coverage may be omitted from a motor vehicle liability policy of insurance only if such coverage is offered by the insurer and rejected in writing by the insured. If a motor vehicle liability policy of insurance is issued without uninsured motorist coverage, and such coverage was not offered by the insurer and rejected by the insured, then such coverage arises by operation of law. Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161, 258 N.E.2d 429 TA \l "Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161, 258 N.E.2d 429" \s "Abate" \c 1 .

Continental argues that uninsured motorist coverage was offered to, and rejected by, a representative of ConAgra, Inc. Continental’s argument must fail, however, because the rejection forms upon which Continental relies do not constitute a valid offer and knowing rejection of UDM coverage under Ohio law. 

The Ohio Supreme Court considered what elements constitute a valid offer and rejection of UM coverage in  TA \l "Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445" \s "Linko" \c 1 Linko v. Indemnity Insurance Company of North America (2000), 90 Ohio St. 3d 445.  In Linko, the court held that for an offer of UM coverage to be valid it must contain:

1)
a brief description of coverage;

2)
the premium for that coverage; and 

3)
an express statement of the UM/UIM coverage limits.

Linko, at 449. 

The Continental rejection forms are invalid because Continental failed to provide, in writing, the cost of the UM coverage.  Without a lawful offer, there can never be a lawful rejection of coverage.  See Linko, supra at page 449.  Therefore, Plaintiff is entitled to UM coverage under the Continental policy, by operation of law, in the amount of the liability coverage, $2 million.

The attempted rejection of coverage is also defective for a second reason. In Linko, the Ohio Supreme Court considered a situation in which a parent corporation attempted to reject coverage for a subsidiary. The Court held that coverage must be offered separately to each subsidiary in order to be valid. Linko, supra, at 449.

In this case, the rejection form indicates that the “Name of Insured” is “ConAgra, Inc.” Nowhere on the form is mentioned the subsidiary and affiliated entities, including the Plaintiff’s employer (Hess & Clark), which are also considered named insureds pursuant to the policy’s “Named Insured Endorsement”. Indeed, the parties have stipulated that the person who signed the rejection forms, Archie Meairs, was an officer of ConAgra, Inc., but not an employee of Hess & Clark. See Joint Stipulations, para., 17. Accordingly, the attempt to reject UM coverage was invalid as to Hess & Clark.

Continental contends that its attempt to secure a rejection of UDM coverage for its policy was legally sufficient under the H.B. 261 amendment to R.C. 3937.18 TA \s "R.C. 3937.18" . In particular, Continental contends that H.B. 261 superceded the Ohio Supreme Court’s decision in Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445 TA \s "Linko" . This argument fails for two reasons: 1) H.B. 261 does not apply to the policy at issue in this case, and 2) even if H.B. 261 applies, Continental’s rejection forms do not even comply with the amended statute.

The H.B. 261 amendment to R.C. 3937.18 TA \s "R.C. 3937.18"  does not apply to the policy issued by Continental in this case pursuant to Wolfe v. Wolfe (2000), 88 Ohio St. 3d 246. In Wolfe, the Court considered R.C. 3937.31 TA \l "R.C. 3937.31" \s "R.C. 3937.31" \c 2  which provides for the two-year guarantee period in automobile insurance policies. The Court held that the rights of the parties to an auto policy may not be altered by statutory amendment during this guarantee period. Furthermore, the two-year guarantee period is not limited to the first two years following the initial purchase of the policy; the guarantee period repeats every two years. 

Pursuant to Wolfe, the date of the accident, or even the date of the last renewal of the policy, is not relevant in determining when a new policy, incorporating any new amendments to the Uninsured Motorist Statute, comes into existence. It is the law in effect at the beginning of the 2 year guarantee period which controls the rights of the parties. 

In this case, the Continental policy was renewed annually for a policy period starting on June 1. The parties have stipulated that the first Continental policy was effective on June 1, 1995 running through June 1, 1996 (policy no. BUA 902522219). The policy was renewed for another policy period from running from June 1, 1996 through June 1, 1997 (policy no. BUA 157360202). Hence, the first “guarantee period” for this policy ran from June 1, 1995 through June 1, 1997. Pursuant to Wolfe v. Wolfe, a second guarantee period began to run on June 1, 1997 when the policy was again renewed (policy no. GAR161791105). The policy was renewed again on June 1, 1998. Thus the second 2 year guarantee period extended from June 1, 1997 to June 1, 1999. The motor vehicle collision which is the subject of this case occurred during this second two-year guarantee period, on June 24, 1998. 

This case is controlled by the law in existence on June 1, 1997, the beginning of the guarantee period covering the date of the accident. This is nearly four months before the effective date of HB 261. Accordingly, the HB 261 amendment does not affect the rights of the parties in this case.

However, even if the Court concludes that H.B. 261 applies to the policy in question, Continental’s rejection forms are still inadequate under the amended statute. This Court recently held that the H.B. 261 amendment does not excuse an insurer from 1) describing UDM coverage; 2) disclosing the premium for such coverage; and 3) disclosing the amount of coverage which the insured is entitled to purchase. Pillo v. Stricklin (December 31, 2001), Stark App. No. 2001CA00204, unreported TA \l "Pillo v. Stricklin (December 31, 2001), Stark App. No. 2001CA00204, unreported" \s "Pillo" \c 1 , Appendix M-1. 

In Pillo, Pillo purchased an automobile insurance policy issued by Progressive Insurance Company. The policy provided liability coverage in the amount of $100,000 per person up to $300,000 per accident. However, when purchasing the policy, Pillo’s wife signed forms purportedly reducing the uninsured motorist coverage to $25,000 per person up to $50,000 per accident. The coverage reduction forms failed to comply with the Linko TA \s "Linko"  standards, i.e. the forms neither stated the premium for the coverage nor a statement of the full amount of coverage available. The parties agreed that the H.B. 261 amendment applied to govern the rights of the parties, and Progressive argued that the Linko TA \s "Linko"  requirements no longer applied in light of the amendment.

This Court disagreed. After finding that the reduction forms failed to comply with Linko TA \s "Linko" , this Court when on to address the applicability of Linko TA \s "Linko"  in light of the H.B. 261 amendment:

We concur with appellees that the 1997 Amendments to R.C. 3937.18 TA \s "R.C. 3937.18"  did not eliminate the Linko requirements. As noted by appellees, no provisions in H.B. 261 clarified or modified what the contents of a written offer must be. In the case sub judice, the trial court, applying Linko, held that appellees' rejection of the full amount of uninsured/underinsured motorist coverage was invalid because "Progressive's [appellant's] offer was not a complete written offer as required above by Linko. There is no brief description of the UM/UIM coverage. The premium for UM/UIM coverage is not stated. There is no statement on the waiver form as to the full amount of UM/UIM coverage available." We concur.

* * *

Appellant, in its brief, argues that the form signed by appellee Gail Pillo rejecting the full amount of uninsured/underinsured motorist coverage was valid and enforceable. Appellant specifically points to the following language contained in R.C. 3937.18 TA \s "R.C. 3937.18" (C): A named insured's or applicant's written, signed rejection of both coverages as offered under division (A) of this section, or a named insured's or applicant's written, signed selection of such coverages in accordance with the schedule of limits approved by the superintendent, shall be effective on the day signed, shall create a presumption of an offer of coverages consistent with division (A) of this section, and shall be binding on all other named insureds, insureds, or applicants.

According to appellant, the "presumption" referred to above constitutes a conclusive presumption as opposed to a rebuttable presumption. We, however, do not agree. According to State v. Myers (1971), 26 Ohio St.2d 190, 201, " * * * statutory presumptions not specifically designated to be conclusive, may be rebutted by other evidence. * * * " (Citations omitted.) Thus, since the statutory presumption set forth in R.C. 3937.18(C) is not "specifically designated to be conclusive", we find that the same is rebuttable. See also Thomas Steel Strip Corp. v. Limbach (1991), 61 Ohio St.3d 340. In short, the presumption of an offer of coverages consistent with R. C. 3937.18(A) was rebuttable. Based on the foregoing, we find that appellees rejection of the full limits of uninsured/underinsured coverage was invalid.

Pillo TA \s "Pillo" , supra, at p. 3-4.

Pillo TA \s "Pillo"  is dispositive of Continental’s argument that it validly offered UDM coverage. Continental’s rejection forms do not 1) state the premium for the coverage that is being rejected/reduced, or 2) state the limit of coverage that is available for purchase. Continental does not dispute that its reduction/rejection forms do not comply with Linko requirements TA \s "Linko" . Instead, Continental merely contends that Linko TA \s "Linko"  no longer applies. However, this Court has already held otherwise.

In the absence of a valid reduction of coverage under the Continental commercial auto policy, this Court should hold that UDM coverage arises by operation of law in the amount of $2 million.

B. The Continental Policy is Not a Form of Self-Insurance Excused From Compliance with R.C. 3937.18

The trial court agreed with Continental’s position that the Continental policy is not actually an insurance policy, but is a form of “self-insurance” which is not required to comply with R.C. 3937.18 TA \s "R.C. 3937.18" . That was error.

Revised Code section 4509.72 TA \l "R.C. 4509.72" \s "R.C. 4509.72" \c 2  sets forth the specific requirements for “self-insured” status in Ohio. In relevant part, this statute provides as follows:

Any person in whose name more than twenty-five motor vehicles are registered in this state may qualify as a self-insurer by obtaining a certificate of self-insurance issued by the registrar of motor vehicles as provided in division (B) of this section.  (emphasis added)

Hence, for ConAgra (and its subsidiaries) to be self-insured under Ohio’s financial responsibility law, it had to obtain a certificate of self-insurance from the Bureau of Motor Vehicles. Continental has stipulated that ConAgra obtained no such certificate. Therefore, as a matter of law, ConAgra could not have been self-insured under the law of Ohio. Since it could not be self-insured, Continental was not exempted from the “mandatory offer” of UIM coverage set forth in R.C. 3937.18 TA \s "R.C. 3937.18" .

Other insurers like Continental have tried and failed to claim “self-insured” status to avoid R.C. 3937.18 TA \s "R.C. 3937.18" ’s mandate to provide UIM coverage.  For example, in Eby v. Zurich American Ins. Co (Nov. 30, 2001) Cuyahoga C.P. No. 408279, unreported TA \l "Eby v. Zurich American Ins. Co (Nov. 30, 2001) Cuyahoga C.P. No. 408279, unreported" \s "Eby" \c 1 , Appendix G-1, the insurance carrier tried to claim the benefits of the self-insured exemption of R.C. 3937.18 TA \s "R.C. 3937.18"  by claiming that its insured was “effectively” self-insured since its policy was a “fronting policy,” in which the insured agreed to pay any claims after the insurer paid.  The Cuyahoga Court rejected the “self-insured” claim:  

Parker specifically seeks to avoid the requirements of filing a certificate of self-insurance with the State of Ohio, while yet enjoying one of the benefits of a certified self insurer; that is, being exempt from Ohio law regarding UM/UIM coverage.  In essence, Parker obtained insurance from Zurich, but now want[s] to be declared by this Court to be self-insured . . . This Court finds that Parker is not self-insured in the “practical sense”; therefore, Defendants are bound by the requirements of 3937.18, the uninsured/ underinsured motorist coverage statute.

The same result in Hodnichak v Gray (December 14, 2001), Summit C.P. No. 1999-09-3844, unreported, Appendix I-1 TA \l "Hodnichak v Gray (December 14, 2001), Summit C.P. No. 1999-09-3844, unreported" \s "Hodnichak" \c 1 . In Hodnichak TA \s "Hodnichak" , Indemnity Insurance Co. issued a motor vehicle liability policy and Lockheed, the insured, agreed to reimburse Indemnity for any payments made under the policy. Indemnity claimed that its insured was, from a “practical sense,” self-insured and thus it was not subject to R.C. 3937.18 TA \s "R.C. 3937.18" ’s mandatory offer of UIM coverage requirement. The Court disagreed, holding that the Indemnity policy was not a form of self-insurance, and was not exempt from R.C. 3937.18.  Hodnichak TA \s "Hodnichak"  at 3. 
  

The Montgomery County Court of Common Pleas considered a similar insurance arrangement in Roberts v. State Farm Mut. Auto. Ins. Co. (June 7, 2001), Montgomery C.P. No. 00-CV-0886, unreported TA \l "Roberts v. State Farm Mut. Auto. Ins. Co. (June 7, 2001), Montgomery C.P. No. 00-CV-0886, unreported" \s "Roberts" \c 1 , O-1. In finding that the insurer did not escape the requirements of the uninsured motorist statute, the Court noted as follows:

Further, National Union admits that Emery [the corporate named insured] has avoided meeting the statutory requirements to qualify as a self-insured, yet seeks to declare Emery as a self-insured for purposes of avoiding the requirements of the UM/UIM statute. It cannot have it both ways.

In may be well and good and entirely lawful for a “fronting agreement” and “facultative reinsurance agreement” to spare Emery the expense and potential administrative quagmires of formal registration in every state, territory and country where it does business and for these “devices” to provide Emery the use of National Union’s filings and claims services, but they do not paralyze or mute the walking and quacking duck of insurance coverage. Roberts TA \s "Roberts"  v. State Farm, supra, p. 10-11.

See also, Caylor v. Pacific Employers (August 3, 2001), Miami C.P. No. 99-400, unreported, Appendix E-1 TA \l "Caylor v. Pacific Employers (August 3, 2001), Miami C.P. No. 99-400, unreported" \s "Caylor" \c 1 ; Pope v. National Union Fire Ins. Co. (January 10, 2001), Summit C.P. No. 1999 11 4676, unreported, Appendix N-1 TA \l "Pope v. National Union Fire Ins. Co. (January 10, 2001), Summit C.P. No. 1999 11 4676, unreported" \s "Pope" \c 1 .

Courts in other states have likewise held that companies must comply with the laws governing self-insurance in order to take advantage of “self-insured” status.  In   Eubanks v. Rhodes Inc., 169 Ga. App. 731, 732 (1984) TA \l "Eubanks v. Rhodes Inc., 169 Ga. App. 731, 732 (1984)" \s "Eubanks" \c 1 , the insurance company claimed its insured was “self-insured” to avoid providing underinsured motorist coverage in Georgia.  The court rejected the insurance company’s claim of “effectively being self-insured,” emphasizing the importance of complying with state laws very similar to Ohio’s.  That court stated: “To be so obligated, Rhodes would have to have qualified under state law as a self-insurer, and as noted above, this was not done.”  Eubanks TA \s "Eubanks" , supra. at 733.  The company was found not to be self-insured.
Along those same lines, in Zeichner v. City of Lauderhill, 732 So. 2d 1109 (Dist. Ct. of App. Fla. 1999) TA \l "Zeichner v. City of Lauderhill, 732 So. 2d 1109 (Dist. Ct. of App. Fla. 1999)" \s "Zeichner" \c 1 , the city had a large deductible or self-retained limit, and its automobile insurer alleged that the city was “self-insured” up to that amount seeking to avoid providing uninsured motorist coverage.  The insurance company claimed that “if the City has to pay the money out of their own pocket then they’re self-insured.” Zeichner TA \s "Zeichner" , supra, at 1111. Once again, the court found that argument unpersuasive: the City had not complied with the state laws governing self-insurance, which required obtaining a certificate.   The court stated:

We are not inclined to agree with Hartford’s position that that $75,000 “deductible” or self-retained limit should be treated as self-insurance… state courts in some jurisdictions have ruled that extremely large deductibles, or self-retained limits, do not constitute self-insurance for purposes of recovering UM benefits.  See Eubanks v. Rhodes, Inc., 169 Ga. App. 731, 315 S.E.2d 9 (1984); Genatossio v. Hanover Ins. Co., 6 Mass. L. Rptr. 619, 1997 WL 225694 (Mass. Super. Apr. 30, 1997). 

Zeichner TA \s "Zeichner" , supra, at 1112. 

There is no merit to Continental’s contention that Mr. Rupple’s employer was self-insured under the Continental insurance contract. According to the declarations page, the Continental policy provides liability insurance coverage in the amount of $2 million for “all autos”. See Garage Coverage Form Declarations. With respect to that coverage, the policy provides as follows:

We will pay all sums an “insured” legally must pay as damages because of “bodily injury” or “property damage” to which this insurance applies, caused by an “accident” and resulting from “garage operations” involving the ownership, maintenance or use of covered “autos”. 

Garage Coverage Form, page 2 of 15, see Appendix C-9.

Accordingly, the Continental policy is certainly framed as a typical motor vehicle liability policy intended to serve as proof of financial responsibility. 

Furthermore, Continental itself represents that, for purposes of complying with the Motor Carrier Act of 1980, “[t]his insurance is primary and the company shall not be liable in excess of $2,000,000 for each accident.” See Endorsement for Motor Carrier Policies of Insurance for Public Liability Under Sections 29 and 30 of the Motor Carrier Act of 1980, Appendix C-27 to C-30, emphasis added.

Finally, even Continental apparently regarded its policy as a motor vehicle policy of insurance rather than a form of self-insurance as indicated by its presentation of the uninsured motorist coverage rejection form to ConAgra. If the policy was not subject to R.C. 3937.18 TA \s "R.C. 3937.18" , why did Continental attempt to comply with the statute by obtaining a rejection form from its insured?

Continental contends that ConAgra is self-insured as the result of a separate Reimbursement Agreement whereby ConAgra agrees to reimburse Continental for payments made under the policy. This contention lacks merit. Pursuant to the body of the policy, Continental is obligated to pay the $2 million dollars in damages if judgment is taken against an insured. The Reimbursement Agreement is merely a side agreement which gives Continental the right to be reimbursed by ConAgra. The endorsement does not alter Continental’s obligation to pay judgments obtained against those who are insured under the Garage Coverage Form pursuant to R.C. 3929.06.
 As such, the Continental policy provides proof of financial responsibility on a primary basis even from the first dollar of damages. 

Furthermore, the policy provides insurance to many different entities, e.g. all of ConAgra’s subsidiaries, other than ConAgra. Continental assumes the risk of liability incurred by these non-ConAgra entities. Although ConAgra has agreed to reimburse Continental for loss incurred by all insureds under the policy, its ability to do so is subject to ConAgra’s continued solvency. In the event of ConAgra’s insolvency, nothing in the Reimbursement Agreement permits Continental to be reimbursed by the non-ConAgra insureds.

The Ohio Supreme Court’s decision in Grange Mut. Cas. Co. v. Refiners Transport (1986), 21 Ohio St. 3d 47 TA \l "Grange Mut. Cas. Co. v. Refiners Transport (1986), 21 Ohio St. 3d 47" \s "Refiners" \c 1 , does not relieve Continental of the obligation to offer uninsured motorist coverage in Ohio. In Refiners TA \s "Refiners"  Transport, “Refiners met state financial responsibility requirements for its truck fleet by utilizing a hybrid program consisting of a financial responsibility bond for the first $100,000 of loss coupled with excess insurance coverage, none of which contained uninsured motorist coverage.” Refiners TA \s "Refiners"  Transport, at 47. The Ohio Supreme Court held that “the uninsured motorist provisions of R.C. 3937.18 TA \s "R.C. 3937.18"  do not apply to either self-insurers or financial responsibility bond principals.” Refiners TA \s "Refiners"  Transport, at 51. 

In the case at bar, Continental has stipulated that its insureds do not have certificates of self-insurance and have not purchased financial responsibility bonds. Indeed, Continental admits that the purpose of the “fronting policy” is to avoid having to file certificates of self-insurance in all states where ConAgra does business. See Continental’s Memorandum in Support of Motion for Summary Judgment, p. 3. However, the deductible endorsement entitles Continental to reimbursement from ConAgra, but nothing in the agreement alters the nature of the automobile liability insurance coverage provided. 

For these reasons, this Court should hold that the Continental policy is not a form of self-insurance. The policy operates as an insurance policy from the perspective of providing protection to the motoring public, i.e. claimants are guaranteed payment from Continental even if ConAgra is not collectible. Continental has represented in filings that it is providing ConAgra with primary insurance coverage in the amount of $2 million. See Appendix C-23-26. The policy is neither a certificate of self-insurance nor a financial responsibility bond; hence, ConAgra and its subsidiaries are not self-insured, either literally or “practically”, pursuant to Grange v. Refiners TA \s "Refiners"  Transport, supra. Accordingly, the Continental policy is subject to R.C. 3937.18 TA \s "R.C. 3937.18" , and it provides Plaintiff with underinsured motorist coverage in the amount of $2 million.

II. Assignment of Error No. 2

The trial court erred in granting summary judgment to Defendant-Appellee Auto-Owner’s Insurance Company, in denying partial summary judgment to Plaintiff-Appellant, and holding that uninsured and underinsured motorist coverage does not arise by operation of law under the policy even though it provides liability coverage for bodily injury caused by automobile accidents.

The trial court held that UDM coverage does not arise by operation of law under the Auto-Owner’s homeowner’s insurance policy. That holding is contrary to Ohio law. The Auto-Owner’s policy provides bodily injury coverage to Plaintiff as follows:

COVERAGE G – PERSONAL LIABILITY

We will pay all sums which an insured person becomes legally obligated to pay as damages because of bodily injury, personal injury (libel, slander, false arrest, malicious prosecution or false imprisonment) or property damage covered by this policy. Auto-Owner’s policy, p 16.

This broad grant of liability coverage is modified by the following motor vehicle exclusion which retains coverage for injury to “residence employees”:

EXCLUSIONS

Under Personal Liability Coverage and Medical Payments to Others coverage we do not cover:

* * *

1.
Bodily injury of property damage arising out of the ownership, maintenance, or use of:

* * *

(b) 
any motorized land vehicle designed for travel on public roads or subject to motor vehicle registration.

* * *

This exclusion does not apply to bodily injury to any residence employee or insured farm employee arising out of or in the course of employment by an insured person. Emphasis added.

The policy plainly provides liability insurance coverage for certain automobile accidents involving injury to “residence employees”. Accordingly, the policy is a “motor vehicle liability policy of insurance” subject to R.C. 3937.18 TA \s "R.C. 3937.18" . Because Auto-Owners did not offer to provide uninsured motorist coverage with the policy, uninsured motorist coverage arises by operation of law.

The Ohio Supreme Court created a bright line test to determine whether an insurance policy is subject to the requirements of R.C. 3937.18 TA \s "R.C. 3937.18"  in Davidson v. Motorists Mut. Ins. Co. (2001), 91 Ohio St.3d 262 TA \l "Davidson v. Motorists Mut. Ins. Co. (2001), 91 Ohio St.3d 262" \s "Davidson" \c 1 . The test is whether the policy provides liability insurance coverage for the operation of motor vehicles which are 1) subject to motor vehicle registration and 2) designed for use on public roads. Any policy satisfying these conditions is required to provide uninsured motorist coverage unless that coverage is knowingly and expressly rejected by the insured. Application of this test to the facts of this case demonstrates that uninsured motorist coverage is available, by operation of law, under the Auto-Owners policy. 

In Davidson TA \s "Davidson" , Gerald Davidson was seriously injured in an automobile crash caused by the negligence of an underinsured driver. Davidson sought underinsured motorist coverage under his homeowner’s insurance policy issued by Motorists Mutual. The Motorist’s policy generally excluded liability coverage for most motor vehicle accidents. However, limited coverage was provided for bodily injury arising out of the use of recreational motor vehicles that were 1) not subject to motor vehicle registration and 2) not intended for use on public roads. Because the policy provided this limited motor vehicle liability coverage, Davidson argued that the policy was a “motor vehicle liability policy of insurance” subject to the requirements of the R.C. 3937.18 TA \s "R.C. 3937.18" . As such, Davidson argued, uninsured motorist coverage arose by operation of law because such coverage was not offered when the policy was issued as required by the statute. 

The Ohio Supreme Court disagreed, holding that the Motorist’s homeowner’s policy was not subject to R.C. 3937.18 TA \s "R.C. 3937.18" . In doing so, the Court distinguished Selander v. Erie Ins. Group (1999), 85 Ohio St.3d 541 TA \l "Selander v. Erie Ins. Group (1999), 85 Ohio St.3d 541" \s "Selander" \c 1 , in which the Court held that uninsured motorist coverage arose by operation of law under a commercial general liability policy which provided limited liability coverage to “hired and non-owned autos”. In so holding, the Court noted that the commercial general liability policy was subject to R.C. 3937.18 TA \s "R.C. 3937.18"  even though it provided liability coverage for motor vehicle accidents only in limited form, the policy did not identify any particular automobiles, and the policy was not suitable as proof of financial responsibility. In articulating the distinction between the Selander TA \s "Selander"  “hired and non-owned auto” coverage and the Davidson TA \s "Davidson"  coverage for “non-registered recreational motor vehicles”, the Court noted as follows: 

The Selander TA \s "Selander"  decision is clearly distinguishable from the instant case. In Selander TA \s "Selander" , we were construing a general business liability policy that expressly provided insurance against liability arising out of the use of automobiles that were used and operated on public roads. Since there was express automobile liability coverage arising out of the use of these automobiles, we reasoned that UM/UIM coverage was required. That holding comports with the requirement under R.C. 3937.18 that UM/UIM coverage must be offered where the policy is an automobile or motor vehicle liability policy. In contrast, the policy at issue in this case is a homeowner's policy that does not include coverage for liability arising out of the use of motor vehicles generally. Instead, the homeowner's policy provides incidental coverage to a narrow class of motorized vehicles that are not subject to motor vehicle registration and are designed for off-road use or are used around the insured's property. 

These distinctions are significant. Clearly, the policy in Selander TA \s "Selander"  was deemed an automobile liability or motor vehicle policy precisely because there was express liability coverage arising from the use of automobiles. Furthermore, automobiles, unlike the vehicles listed in the homeowner’s policy in this case, are subject to motor vehicle registration and are designed for and are used for transporting people on the public highway. Thus, based on these distinctions, it makes perfect sense to allow UM/UIM coverage in Selander TA \s "Selander"  but to restrict recovery under a homeowner’s policy that provides incidental coverage for a very limited class of motorized vehicles that are neither subject to motor vehicle registration nor designed for be used on a public highway. 

Davidson TA \s "Davidson" , supra at 267.

Significantly, Davidson TA \s "Davidson"  does not overrule Selander TA \s "Selander" . Instead, the Court merely refused to extend the Selander TA \s "Selander"  holding to policies which cover only vehicles that are not subject to motor vehicle registration and not designed for use on public roads. However, in this case, an extension of Selander TA \s "Selander"  is not necessary to conclude that the Auto-Owners policy is subject to R.C. 3937.18 TA \s "R.C. 3937.18" . In light of this coverage for injury to “residence employees”, the Auto-Owners policy plainly provides liability coverage for the use of ordinary passenger automobiles which are subject to motor vehicle registration and which are designed for use on public roads. For example, if the insured gives a ride to his part-time gardener to the store to buy mulch for the insured’s yard, the Auto-Owners policy will provide liability coverage in the event that the insured causes an accident in which the gardener is injured. Pursuant to Selander TA \s "Selander" , and consistent with Davidson TA \s "Davidson" , this coverage for “residence employees” requires Auto-Owners to comply with R.C. 3937.18 TA \s "R.C. 3937.18" .
 Accordingly, uninsured motorist coverage arises by operation of law because the Auto-Owner’s policy did not offer uninsured motorist coverage when they sold the policy.

The Tenth District Court of Appeals appreciated the distinction between Selander TA \s "Selander"  and Davidson TA \s "Davidson" , in holding that a homeowner’s insurance policy which provides liability coverage for automobile accidents involving injury to “residence employees” is subject to R.C. 3937.18:

Given the language used by the court in Davidson TA \s "Davidson"  and the distinctions the court drew between the policies involved in Davidson TA \s "Davidson"  and Selander TA \s "Selander" , we find that this policy falls within the court's analysis in Selander TA \s "Selander" .

The policy at issue is a homeowner's policy and does not include coverage for liability arising out of the use of motor vehicles generally; however, the policy does provide, in the residence employee exclusion, express liability coverage arising from the use of automobiles which are subject to motor vehicle registration and designed for and used for transporting people on a public highway. The policy provides express liability coverage for damages arising from a motor vehicle accident when the injured party is the homeowner's residence employee and the injury occurred in the course of that employment. Thus, it is a motor vehicle liability policy subject to the requirement of former R.C. 3937.18 to offer uninsured and underinsured motorist coverage. 

Lemm v. The Hartford (October 4, 2001), Franklin App. No. 01AP-251, unreported TA \l "Lemm v. The Hartford (October 4, 2001), Franklin App. No. 01AP-251, unreported" \s "Lemm" \c 1 , p. 5 of 7, Appendix J-1.

Likewise, see Cincinnati Ins. Co. v. Torok (May 22, 2001), Jefferson C.P. No. 00-CV-417, unreported, Appendix F-1 TA \l "Cincinnati Ins. Co. v. Torok (May 22, 2001), Jefferson C.P. No. 00-CV-417, unreported" \s "Torok" \c 1 ; Lloyd v. Hogue (June 19, 2001), Hamilton C.P. No. A-98-06365, unreported, Appendix K-1 TA \l "Lloyd v. Hogue (June 19, 2001), Hamilton C.P. No. A-98-06365, unreported" \s "Lloyd v. Hogue" \c 1 ; Grooms v. Farmers Ins. Group (September 27, 2001), Franklin C.P. No. 00CVC09-8477, unreported, Appendix H-1 TA \l "Grooms v. Farmers Ins. Group (September 27, 2001), Franklin C.P. No. 00CVC09-8477, unreported" \s "Grooms" \c 1 ; Turner v. Pfleager (June 5, 2001), Delaware C.P. NO. 99CV-C-12-432, unreported, Appendix P-1 TA \l "Turner v. Pfleager (June 5, 2001), Delaware C.P. NO. 99CV-C-12-432, unreported" \s "Turner v. Pfleager" \c 1 ; Mattox v. Allstate Ins. Co. (July 1, 2001), Stark C.P. No. 2000 CV 00225, unreported, Appendix L-1 TA \l "Mattox v. Allstate Ins. Co. (July 1, 2001), Stark C.P. No. 2000 CV 00225, unreported" \s "Mattox" \c 1 .

These cases correctly analyze this issue. The Auto-Owners policy provides motor vehicle liability insurance; therefore, Auto-Owners had a statutory obligation to offer UM coverage.  Because it did not do so, the coverage arises by operation of law in the amount of the liability insurance coverage.

III. Conclusion

For the reasons set-forth above, the decision of the trial court should be reversed, and this Court should hold that 1) Plaintiff is entitled to UDM coverage under the Continental policy in the amount of $2 million; and 2) Plaintiff is entitled to UDM coverage under the Auto-Owners policy in the amount of $300,000.
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Appendix

� R.C. 4509(B) sets forth the process for getting the certificate.  It is issued if (1) an application of the person described in subsection (A) is made by a person “who is of sufficient financial ability to pay judgments against him, and may be issued to a person to act as a self-insurer for either property damage or bodily injury liability, or both.


� It further observed that, if Lockheed, the insured, filed bankruptcy or otherwise became insolvent, that Indemnity would not be relieved of the obligation to pay.  Id.


� R.C. 3929.06 provides that a plaintiff who obtains a final judgment for injury or death may bring a supplemental petition against the defendant’s liability insurer if the judgment has not been paid within 30 days.


� In Davidson� TA \s "Davidson" �, supra, the Motorists homeowner’s policy provided similar coverage for “residence employees”. However, the Ohio Supreme Court specifically refused to consider whether the “residence employee” coverage rendered the policy subject to R.C. 3937.18 because it was not raised in the lower courts. Davidson� TA \s "Davidson" �, supra, at fn 2. In light of the rationale of the Davidson decision, consideration of the “residence employee” coverage would certainly have compelled a different result.


� The Ohio Supreme Court has accepted jurisdiction to consider Lemm at 93 Ohio St. 3d 1475 on a conflict with Davis v. Shelby Ins. Co. (June 14, 2001), Cuyahoga App. No. 78610, unreported� TA \l "Davis v. Shelby Ins. Co. (June 14, 2001), Cuyahoga App. No. 78610, unreported" \s "Davis v. Shelby" \c 1 �.
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