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IN THE COURT OF comml 1'5 PEE}Q FAIRF[ELD COUNTY OHIO

i f"\"h nn
Kenneth L. Rlenschleld, : RS 8 34

oo RON, PALSER -

[l oW .‘" AR
{'f'u..-. ‘.-__‘_n LI i

: - JUDGELUSE

Nationwide Mutual Insurance Co., et al.,

.Defendants.

~ This matter comes before the Com't upon Mottons for Summary Judgment ﬁl;ed by .
. Defendant Nmonmde Mutual Insurance Co., (hereaﬁar refen'ee} to as. “Nanonmde”), Defendant
' Motonsts Mutual Insurance Company (hereaﬂer refmed to as “Mutonsts”) and Plamnﬂ"s
Kenneth L. Rlenschleld and Katie Rlensch;eid pursuan‘ito Civ. R. 56. Each party has meved for
summary judgment requesting that the Court determm, as a matter of law, the UM coverage -

- provided to Plaintiff by two different insurance polxcles, a policy issued by Natlonmde,- referred -

to as policy numberl9'l 34 BA 8i9072 OOOI, and"é fbolicy" issued by-Motori'éts, reféned toas
policy number 33. 164499, | .

The Plaintiffs assert that both policies provnde UM coverage, by operauon of law, and
there are no apphcablc exceptions or conditions that pneven_t recover.

Motorists claims: 1) that by virtue of Plaintiffs settlement with and release éf the at-féuﬂt |
party, Plaintiff has_ prejudiced Motbri§ts’ suim)gaﬁon nghts against the at-fault party, ther'el;y_

fotfe_iﬁng his right to recover UM beneﬁts, 2) because Plaintiffs are no longer legally entitled to




. - tecover from the at-fault party, they are not + entitled to recover mmsured motorists benefits ﬁ-om
- Motorists; 3) even if Plaintiffs are entitled to UM coverage, the Motonst policy only provndes B _‘

: .exoess s coverage and the UM covcrage prowded by NathBWldC is psnmaxy |
Nationwide submits that: 1) The PlaintifPs failure to provide notice of his intentionto
present acianmmderh:s“BusmessAutomobﬂe Pohcy,”thepobcy at issue, thhmamasonablé-
: hme prejudiced Natlonmdc,-.as a malter oﬂaw, and rehev.es Natlonmde.of any obhganon to

provxde UM coverage, 2) if UM covmge is provided, then both the Motonst and Nahonw;de

'{'POﬁciesP"OVldePﬂmmywvetageandthemuntofcwerageshouldbemehxghestamomt SRR

L aﬁowed tmdathe hlghest smgle pohcy limit, and each¢ company shouid pay the:rshare w onf::. :
apra.rata,ca}culauon S
Al the parties agree that the material facts are not in dispute. This isapacionfor
pe;’somi injuries and a declamtory judgment that arises out t)f an auto accident that ocourred in
" Fairfield County on May 24, 1997. According to the Complaint, Plamﬁﬁ‘Kenneth Rienschield
was operating amotorcycle on County Road 11. While the details are not 100 % clear fmm the
Complaint, Plaintiff alleges that the accident was caused by the neghgence"of Theodore Johnston
 and that the Plaintiff sustained serious injuries as a result. Rienschield was the owner as well as '_
an employee of RJenschJeld’s Finer Meats, Inc an Ohio corporatwn. ..
Johnston had liability i insurance at the time of the accident in the amount of $50, 000, In
exchange fora payment to Rienschield of those limits, Rienschield excouted a full release in
favor of }ohnston on July 17 1997

Became the tortfeasor’ $ hablhty limits were: apparently not suﬁcnem to compemsate



. Rienschield and other family members for their injuries and damages, Plaintiffs now seek
 Uninsured/Underinsured Motorist benefits from Motorists and Nationwide.

Pohcy No. 22 164499-40 lssued by | Motonsfs Muwal Insurance Company to Rienschield

o -_'*--'FmerMea:s,Inc onltsfaoe,pmwdescovemgesforsuchthmgsasﬁre theﬁandgeneml

: .'--._'_"'__-:'fhablllty Ahhoughﬂ:epm'hesagreethatthepohcywasnmmdedtoscweasthecompany s

_ pnmaty au&omobﬁe eo_verage the.-Motonsts pohcy does mclude coverage-for llablhty ansmg ot_tt

g -_"of me nse af lnred” and "*ﬂan-owned” autos It does nutcontam expressed UM eoverage,

- ___.however,MBtMStsfaﬂedtoseeureaﬁg)edrejecnonofUMeoverageattheﬁmempEl was

) Because theMotonsts pohcy does pmmfe ooverage for the insured’ s hablhty ansmg eut. _ -
| afﬂ'xe useoftmtam hxghway motor vehlc}&s, Motonsts concedes that it is a “motor vehicle
‘f uammy pqlﬁcy”_under'OhiO'LaW- as it existed at the time of issuance. For that reason, and
) -beeausemmm offer of UM covemge wasmade the Motorists policy contamsUM ooveragc
by epemnm oflaw M_W_EMQ (1999), 85 Oliio St.3d 541. The fimits of the
UM mwrage in the Motonsts policy, by operatlon of law, are $300,000, the same as the anto
_ 'habzbty hrmts of the pohcy Linko v. Indm;g[ Ins. Co of North America (2000), 90 Ohio
| __'.St.3d445. '
O The Natmnmde Poicy No.91BA 108-526—0001 yvas also issued to Kenneth

. ':'Rlemchleld, dba Rxenscbleld Finer Meats. The Nat:onwnde pohcy is what is lmown asa

o : '3comme1mai aute pollcy, and it contains both expressed hablllty and UM oovcrage The habﬂrty

hmrls oftheNaﬂonmdcpohcyare $1, 000000w1ﬁ1ethestatedlmntsoftheUMcoveragcare

_ 'onlySZZS 000. Nanonmdedzdnot obtamavahd re_;ectwn oftheh:gherlumtsﬁomMr



Rienschield, therefore, the UM limits of the policy are, by operation of law, also $1,000,000 by

virtue of Linko. Id. -

‘Upon a motion for summary judgment, & court must adhere to Ohio Civ. R. 56(C): Civ. -
R 56(C) sets forth the following:

o Summy]udgmemahaﬂberendewdfoﬁwnhlfthepleadmgs,deposmons,

* answers to interrogatories, written admissions; affidavits, transcripts of evidence
--mthependmgcase,andmttensﬂpﬂaﬂonsaffact,lfany,mnelyﬁledmthe
'achon,shmthatthm:snpgcnmneissueaswwmmalfactandthatthe
mowngpartyxsenhﬁe&to}udgmentasamatﬁeroﬂaw . :

: Inordertopmper}y gmntasummary}udmm mot;onpursmnno&v R. 56(C) atrial court
. mﬂst._-mne_w _the pleadm_gs, depos_mon tes_txmony, and other.ewdennary materials and determine -
(1) No genuine issue as to any material fact remains to be ht:gated (2) the movmg
 party is entitled to judgment as a matter of law; and(3) it appears-from the
evidence that reasonable minds can come to but one conclusion, and viewing the

evidence most strongly in favor of the party against whom the motion for
summary judgment is made, that conclusion is adverse to that party '

- Templev. Wean Usited, Inc, (1977), 50 Ohiio St3d 317, 327.

The Umted States Supreme Couﬂ also noted, “Eb}y its vm'y terms, this standard provides
 that the mere existence of some alleged factual dlspute between the parties will not defeat an
othermse pmperly supported motion for summary jmdgment, the reqmremem is that there be no
genulne issue of material fact.” d_gmn A Lzl_)m Lg w 477 U S. 242, 247-48 (cmphasis
| "addetv Fm'thermore, the party seekmg summary judgment bears the responsnblhty of mfomnng
! the court of the basxs for the motion and 1dcnufymg Ihose portions of the record which
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. déinéns‘ﬁ*ate the absence of genuine issues of matemlfact and Wpon wﬁich the mdvi'ng party is

ent:tledto;udgmentasamaﬂcroflaw Dmherv Burt(1996) 7soznos:3dzso Oncethe °

- mowngpartysat:sﬁesﬂlatbwden,thepm-tyopposmgthemenonhasmafﬁmmﬂvedutyto

S --_._producc ewdenceon any issue for wh:chthatpe:ty baarsthebmdenef': roducti on at trial. I—d_'_’ "

et Corp v Catett (1986), 47TUS.31:

Aﬂcrreadmgthepames bnefs,rev;ewmgﬂae "; lawandemmdenngtbeewdence

"",.'-_avaalabletoﬂ:eCem'tpursumm Clv R.Sé theCamtﬁndsthatgranﬁngsmnmmyJud@mtm o

o :favoroftlm Pianmﬁ's is appropnate |

ThmhmbeenmuchdebﬁemnwmmmemmmdbyﬂaeSuWMm

_ _ ns. Co. (1999), 85 St.3d660and andervE e I
. -(1999), 85 Olno St.3d 541 Wthh resu}tedmaconclwoﬁ,bytheSupreme Couxt, thataplmnuff,

;asan empioyee ofanmsured corporauon, wasa]soan'msmedmderboththe.mnployer-s g

L 'commemxal aua)mobﬂe ﬁabnhty poln:y and tbe umbrella excess pohey rssued tothe employer

| Despneltsabihtytomaketheholdmgmﬂ:esedemmonspmacnveonly the Ohio Supreme Court
-fmled to do so, which has resulted in the rewval afnnmerous cases tlmthad been puewously
., "-___cl |
| | Thesc BEW demands for coverage are oﬂcn related to m]unes sustamed in aomdents that
'ocmmedyeaxsmthepast, andthe clmmsagmnsttheﬁortfeasorhavebeensetﬂedorlmgated, Well

'. .'beforeanypartythoughtthatpohcnes,hketheonesaimsuemﬂnsmattm' wuldpossiblyoﬂ“er

S ewerage. Therefom,theseclamscwﬂemnquemmvelvmgﬁleapphcanonofwndmonsm

eoverage,snchasnotloeandsubmgauonrequﬂemems Aceordmgly theplamtlﬁ' mﬂaesmt



againét the employer’s msurance company, is faced with defenses to'covérage' based on the lack -
 of required notice or on the Plaintiff’s failure to protect the insin‘er’s'sﬁbrogatiot_; rights. The case’
before this Court wncefns several of these issues, which the Ohio.. Supreme Court has yet to
speak upon

 Phintiff has prowdedthe Com\mthacopy ofMarunv Lib

i m, Case Number 5: 00 CV 1864 (a decision froma the Umted States Dlsn‘lct Court for the
| '_ Northern District of Ohio, Eastem Division). In the Martin decision, the. Federal Cout
addressed severai of the i Issues involved in this action, andthe Comft ﬁnds that the Federa!
Com't srat:onal mdetcnnunngthatcoveragewasavaﬂabletotheplmnhff, despatethedefendm!s" o
al aﬂw defenses, is Ioglcal -and appmpnate glven the Ohxo Supteme-Comt 5 pnor demmms. .
As the 'l S D:strlct Judge Davnd D. Dowd, Jr. stated in the Martm declsmn, th:s Court
- has aISO 1mmersed itself in Ohw insurance law in an attemptto rwolve the comphcated issues -
' prwented- by this case, which in some instances, requn'ed this Court to sunply- anttc;patc the- Ohio
Supreme com’g néxt-decision, due to the fact that these claims will become so-@aeni that the
'SupremeCOurtwﬂlhavetoaddresstheselssuesmﬁwnearﬁ!m | | .
As noted above, all the parties agree that the Ohio Supreme Court has determmed that
UM msurance coverage is pr_tmded by the policies at issue by opera'non Of law, therefore, th_e :
- Court will i_n_ow addreés the Defenda_m’§ arguments in support of its posiﬁon-fhat-Plainﬁﬁ's arenot
entitled to coverage benefits. | | | |
A, SUBROGATION
Fzrst, Defendants assert that Plamtlffs are not enhtlcd to coverage because they failed to -

-protect the Defendants" subrogatlon nghts by settling with the torlfeasor and releasmg the



" -tortfeasor from all claims refated to the accident.
As to this i 1ssue, the pohcles d:ffer in that Nationwide had an expressed UM policy,

’(hercfore t]:i‘ere.nmy be some apphcable mlus:en; however, the Metonsts pohcy oﬁ'ers- UM

. .eovemge by opemtlonef}aw thmfore,pursuantteM I8 V. -_ _. "Ins. Co. of Americ: ':2000

o ._ WL329800(0h10App.?E&M)ﬁcexchmemandcau&ﬂonsﬂm!applytethehabnh&y .

pornonefthepelteydenottxansfertotheUMclmms Iane_rs,ﬁeAppenae Com'testabhshed _
i thatwhere lMeeveragels nnphedby iaw, the eemmctmgpm-ly eannotavaﬂ rtselfefany
- Hmttahons er exckmons felmcl elsewhere in'the pehey such as ﬁae nght of submgauon Thus,
- -;ﬂu lawsamply dees not bmrthe Pimﬁﬁmmovery forfamngtommmmm’
: -submgahen nghﬁ agmnst the: torlfeasor _ -
TMMdmenwasreversed bythe Ohio Supreme Ceurt. However the dec:smnte '
‘Teverse was: baseé upon other gremds and other issues: therefore, ﬂus Court feels compelled to
follmv the Flﬁh D:stnct’s opmton on: theee issues. |
| _The Flﬁh District’s Judgmem in Myers was reversed. by the Ohio Supreme Court, and the
decmon isnot eontroﬂmg upon th:s Court. However the Ohw Supreme Court reversed Myers
' ondxﬁ'erentgmuﬁds therefore, it is anticipated: thattheFlﬂthsmawllbeeonmstenththe
_--pomonofntsepmmnthatwasmteommemedupog, | . |
The Natlonmde Insurance policy, on its face, appears to grant Natiosnmde a eomractual
n@rtm subregauon. The Olno Supreme Court has longrecogmzed an msurer’s nght of - I
'sebre@hon. Newcon '
',that a submgahen clause is vahd and enforeeable preeondmon to the duty to provnde

Co. (1‘8‘72), 22 Ohio St. 382. The courthas also held

in Ins. Co (1989),450hm8t.3d



27

While this Court does not disagree with the case law-of the Ohio Supreme Court, the
Court is of the oplmon that the faets underlymg the case at issue make appllcanon of the exlsnng
case law to this case unjust. Wlnle itis true that Plamtlifs settled with the toﬁfeasor and released

 him from all liabiity, the Piamtrﬁ’s dld 30 before the Ohio Supreme Court decided __-' e tt-Pontzer

and Selander. Before these heldmgs were 1ssued in 1999 Plamtlffs, and other snmlarly smlated, _

' -c'ould not p:ednct that ﬂ‘aey Weuld' be covered under these types of insurance pehcles. _

a -Accordmgly,theComtlsmmpmdmrdy@onmedesﬂmuonofNanonmdeorMomnm’ -

a submgatlon nghts to bar Piamhﬁ’s from reeovermg.

Also the Com'twnll note ﬂ:atNanonwﬂe, in its Answer admltSedlMceverage mthe |
~ amount of $1, 000000andfmled o aliege any affirmative defenses, ﬂlerefore, pursuanttothe
Ohio Civil Rules of Procedure, th%e aﬁinnatlve defenses, lack of noheefwmvericensent or
1m'pmrment of subrogation issves; are waived.

B.NOTICE

The Defendants subinit that the Plaintiffs’ claims should be barred because the Plaintiff

failed to prowde adequate notlce
The Coutt finds, jnst as the destruction of the Defendants’ subrogaﬁon nghts willnot
prevent recovery, the Plaintiff’s failure to notlfy these insurers wﬂl not prevent recovery -

Plaintiffs submit that conditions and exclusions are contracmally based, and, as such, they

are enforceable to the extent that the‘y' do not contravene public policy or the stamtory l'aws t_)f this

0. v. Alexander (1992), 62 Ohio 5t.3d 397, 401.

As noted above, in the Motorists policy there is no expressed UM coverage, therefore, the



- ."hadnotbeen}egally recegmzed,andmw_'. Aj

~ Courtin Mgg ers, relying upon the Supreme Court’s decnswn in mﬁ-Po er, dictates that this
Court ignore the conditions and exclusions within the auto policy and the umbrella pohcy Also,=

in Hmmlton Mutual-l-n'smanoe Company v. Perry, 1993 WL 49798' (Ohio App.-.6 Dlst.),' the S:xth

| DlstnctCourtoprpealsdetennmdthattherewasnodutytononfy%heummrwhenthecla:m _

' (1989), 59 Ohio

- F .E_ i

.App 3d 71, the Appellate Court found that de]ay in notme was excusabte when no clann was -
: I.reeogmzedunderex:snng law. ForPlamtlffstohave grvenneﬂeetoMot@nstbefore Scolt=

' .Pen:tzerwnuldhavebeen a vain and ﬁmleactsnweﬂlerightto coverageandthelrcialmfor

o '_UMKM-beneﬁtshad-mt-yetbeenestabhshedbyanthomm |

R "has waived these defenses; however, the Ceurt pmbably would have 3130“‘“1 Natmnmde to

amend its Answer to assert thess defenses if the Court believed there was a meritorious defense
available. | | o . o
The reality of the situation is that 'Naﬁ_oﬁWide was notified gf this accident asthe Plaintiff

" had a different policy issued by Nationwide upon which he made a timely claim following the

- accident. That claim was for the saine accident which is the subject of this action. Nationwide
cdnsented to the settlement of the claim agmnstlohnstonandwas -gi\'rexi‘.the fight to subrogation,
. w]nch 1tneverpursued | R “ | |
Obvmusly, the Court understands that neither Plamhﬂ' nor Naﬁommde were concemed
' with the pohcy, now at issue; when Plamhﬂ'pmsued andNatwmde granted covemge pursuant
toanmhetpetsonalautopohcy, 1sswadbyNahonmde,bMM13exacﬂythepomL Ne;therthe

Plaintiff nor Nationwide belicved that cove;_-ag_e _was available pm'suam to this policy.



| Furthermore, although the Court has aftempted to address the Nationwide policy as if it
‘had expressed UM coverage, and as such, the exclisions and conditions could apoly, the Court

- =sh6i1id' note that only '3'25. 000-of UM coverage was expressed in the contract. The remaining

A _.-5975mofcoverageasbyoperat;onoflawandfaoesthesameoonsequcncesastheMotonsts .

e '_ pohcy no enfomement of exclusaons and oondmons, mcludmg netice.

The bottom lme is tha:t Natlonmde was aware of the aocxdent and-aware that Plamtlﬁ'was

o seekmg to recewe UM ooverage from any policy a:vaxlable, and they failed to provide suoh

= _'.-coveragepursuanttothxspohcy..?he Com%andthepwhosknowthathadﬂmnhffa@txmﬁy

e ": ";requostedcovmge,befom i999 upontb:spohcy,theaoﬂonwouldhaveboenﬁnﬂemﬁmm :

_',Nahonw:dewotﬂdhavedomedthecim 'I'thom'tﬁndsthatNatlonmde 1sestoppodfmm

L 'o}mmm_g.a lack of notiee as it was not prejudloed,.Nauonmde would not have pro\ndod oovorage |

before 15999 and it was l]y rotified of the ¢laim There fom,:theCOMﬁﬂ_not_aﬂgw'

© Phaiatiffs claim o be barred due to lack of notice.

While this Court has probably said enough on the subject, the Court would aiso state that

e . the language of the Nationwide policy, even if enforced pursuant to sormal insurance. contract

| standards without the Supreme Court’s latest mterpretahons, does appear to be amblguous as to
. the noﬁ'oe'roqlﬁremch'ts‘. The Court could easily interpret the policy in 2 manner that would
- _ demonsuate that the Plaintiff met the notice reqmremems of the contract. Where pmwsmns ofa |
: ._ contract of insurance are reasonably susceptible to more than one mterpretatlon, they willbe |
| oonstmod strictly against the insurer andhbemlly in faver of the insured. See, Weik crv |
MMMW Ins.Cog(l998), 82 Olno St.3d 182 o |
| The Courthasrevwwedthevanous nohceandconsem sechomcommnedmvmousparts. -.
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of the policy, and the Court concludes that the UIM endorsement is unclear as to whether notice
is prerequisite to coverage. | | |
'C.LEGALLY ENTITLED TO RECOVER

Defendants alleged that Plaintiff is not éixtitled to UM coverage because the original
tortfeasor has been relemd Accordmg to thse Defendants UM eoveragc only provndes benefits
when the msured is legally entltled to recover from the owner ot operator of an umnsured motor
._veh:clc. Thus, smce Plamnff has aiready re!eased the tortfeasor he is not Iegally enmled to

: recover anythmg ﬁ-am the owner cr oyerator ofan umnsured meotor vehicle; therefore, UM

o coverage is not avaﬂabie.

Although on its face the argument seems to have ment, the argument falls as a matter of
law. O.R;C..- §3937 _1'8 defines an msmed that s “legally entitled torecover” as an insured that is
abie to prove the elements of the jﬁsﬂréd’s.elaim:that— are necessaty to recover from the owner or
-opefatdr 6f the mnnsmed motor vélliicle'-.-.. There is_-nO case or statlnory law that suggests that an
insured that can prove the above is not eligible because he previously released the tortfeasor.
| Theréfore, the Court finds that Plaintiffs are not barred from recovery as Plaintiff still met the
statutory definition of “a’n. insured that is legau'y entitled to recover.”

D. DIVISION OF LIABILITY | o

Furthermore the Court finds that the Plaintiff is not entitled to stack the UM policies.
 Rather, Ohio UM Statute and the language of Nationwide’s “anti-stacking” clause dictate that the
combined maxmmm amount of UM coverage available to the:'Plaintiff is the limit of the highest
: _apphcable UM policy. Smce the highest apphcable limit is $1, 000 000, the maximum amount of

Wcoveragewouldalsobe$1000000

11



The Court has also determined ﬂla;'_thé"Defendants shall share the damages on a prorated

basis. Ttis well setdled that when two or more pbli;éi‘e‘s provide the same UM coverage, the :

--damages shall be prorated among the: carriers. B"'ck': e U -

bile Mutual Insu '00(1977) 490h10$t.2tl213

_ Fortheabovestatedmsom,thelenaﬁ’sMohonforpamalSmnmafyJudgmentls _
-_-GRANTED Defendants MotnnstmdNaumwﬂe,MmmmfotSummatyJudgmentm
'D Counselforthelenuﬂ'shaﬂprepmaJwgnentenuyaeeonhngly,pmentltto |

'__oppom:geounseiforapproval andsnbmﬁﬁtﬁﬂwﬂ’mnimﬂrﬁ:m(lﬁ}days; =

XC:. u&aﬂ(R Riegel, AttomeyforPlamtlﬁ’ g ' '
‘W. Charles Curley, Attorey for Defendant ] h‘,e-.'w Mutmlh:swanceCompany
'I'imothyD Johnson, Attomey for Nahonmde - uRIalInsurame
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