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THiS MASISTRATE'S DECISHON AND
ITS DATE OF ENTRY UPON THE

JOURNAL
To the Honcrable John R. Adams. Judge of the Court of Common Fleas, Summit County,

[Chio:

Pursvant to Civil Rule of Practuice 53, Local Rule of Practice 18, and the Order of
Reference made in this case, the Magistrate hereby reports hiz Decision to the Court, based op
the evidepee and wpon the briefs submined to the Magistrate regarding Flaintitfs and
Dcfendant’s Motions for Summary Yudgment. Specifically, the Magistrate, by agreemen: with
the parties, now issues 2 decision on the izsues of wheiher Beverly Enterprizes iz selfiinsured apd
pwheiher the Defendant rcaived valid mjections of wninsursd/underinsired motorst msorance

from Boverly Enterprises.
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FINDINGS OF FACT
1. Plaintiff Shauna Pope waz previously employed by Beverly Enterprses, Inc., dia
Walley View Nuzing and Rehabilitation Center. On March 12, 1998, while emploved with
[Beverly Emerprises, Plamiff was involved in a vehiclefpedestrian collision, she being the
ipedasirian.
2. It is undispured by the Defendant that Plaimtiff sustained severe and permanent
hnjurtes as a result of this collision.
3 After identifying Defendant as the wmemet of Beverly Enterprises, Plaindffs
founsel contacted Defendmi. Gn May 26, 1999 a case manager For the Defendant sent Plaintiff
h letta1 demying coverage for the Plaintiff. The denial was based on Beverly Enterprises’ alleged
pejection of Uninsured/Underinsured Motonists Coverage, Plaintiff then [nitiated this action for a
Becleratory judgmnent that she is an ingured under Bewerly Enterprise’s policy with the
Defendant.
5. Defendant isgusd a commercial mmomobile insuramce policy to Beverly
Enterprises. Policy Mo, CA 143-34-29 was effective May |, 996 throngk May 1, 1997, This
policy was repewed and became effective from May 1, 1997 through May 1, 1995,
&. The Magistrale fnds that the Defendapt received two mjection fomns from
Beverly Eoterpuises. The first followed the policy's initial meeption on May 1, 1996 and is dated
Augest 15, 1996, The second followsd the policy's renewal affective May 1, 1997 and is dared

pMay 7, 1597,
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CONCLAUSIONS OF T AW

1. By way of introduction, the following is a summary of the i=snes coversd jn the
Mations for Summary fadement filed by e Plaintiff and Defendant. (1) whether Beverly
Entarprises was self-insured and thersfore exempt from the requirsments of R.C. 3937.1%; (A
whether a valid rejection was received priov Lo the inception of the policy applicable at the Gme
|of the accident; (3) whether the miection was valid in light of other requirements; and [4)

whether the PlaintF was an ingsured under the policy.

2. The Defendant argues that Beverly was self-insuwred and thecefors not subject 10
[the requirements of R.C. § 323718, Plainkiff argues that Beverly is not self-msured for the
[effective policy period or, in the alternative, that being self-insured 15, for all practical purposes,
[irelevant. As uninsuredimderinsured motonst coveraga (UM was offeced in the policy, the
[Esct that Beverly may or may noet have besn required to offer such is moot. The Magisiats
concludes that onee UMM is offered, the rejection of such wust comply with the requirements of
JR-C. 3937.18 as laid out in Gyori v. Johnsion Coca-cola Bering Group (1996), 76 Ohio St 34
565, Therefne the issus of whether Beverly is self-insured 15 irrelevant 35 o the issuss
presented m the Motions for Swmmacy Jodamene. I it is ultimarly decided, through this astion
pr others, that Ms. Pope 13 @n insured of the sebject policy 2nd that she is enbitled to recover the
procesds of the policy, then whether Beverly iz selfiinsured for any amount will become an

| 3308

3. The Defendant next argues that Bevedy properly rejected UIM. The Plaintiff

Brgues that neither rejection received by the Defendant from Beverly is valid because netther

nroceded the corrmsponding policy's inception as required by BLC. § 383718, The Defendant




[TE 1]

argues that even if the st rejection didn't prevede the first policy, the xSt rejection did precede
the repewal policy and is therefore a valld rejection as to that policy which becare sffective in

May 19397,

4. The Magistrawe concludes that neither rejection was received prior 1o its respective
[policy™s inception and therefors, neither was valid for its respective policy. The dMagisiats
Tﬂlnhermntludﬁ that the first rejection, signed August 15, 1996, although received prior to the
renewal policy”s inception date, 1= an invalid rejection as to the poiicy that was effective May I,
1997, The Magistrate is fully awae of the holdings in Fillyer v. State Farmn Ins. Co, Mo. 97-L-
1031, 1998 WL 1693918 (11" Dist. Decernber 18, 1998} (mvalid rejection for prier policy was
valid for renewal policy) and Hemmer v. Lumbepmens Mut Cas. Co., No. L-98-1282, 1904 WI.
628684 (6™ Dis. August 20, 1999 (additicnal rejection not required for emewal policics).
Howewver, peither case is controfiing. The Magistrate concludes that the holding in Gworl v,
Johpaton Coca-Cola Bottliog Group, Inc. (1996), 76 Obia St 3d 565 (sorphasis added} applies
end is controliing: “[ilr order for rejection of uninsured rmotorist coverage io be expressly and
kmowingly made, refection most in writing and received by the msurer prior to commencement
pf the pohoy year.™ If a rejection 15 not valid for the policy fix whach it is submtted, it doss net
fransform into a vabid rejection for later policies. Allowang soch wonld open the door to

problematc issnes with the Hming of the rejections.

L The Plaintfl finther argues that, even if (e Orst rejection s accepted as being
reccived prior to the inception of the second policy, the r#jection fails for various other masons.
B the Magisirate has already concliuded that the subject insuranes policy s lackmyg 2 vaiid

rejeciion of UIM, the remaining presented by Plamitiffs as to the rejeckion are moat,




6. Becanse thers was no vahid rejection of minswredrunderinsured motarist coverags, the
[Magistrate conchides thar the subject insumanee policy did have uninsuredfondermsored motorist

feovenge,

Thers remains to be addressed by the Magisizate the issne of whether the Plaintiffwas an
fnsured. That jssus will be addressed a¢ it is presented int e Motions for Summary Tudgrment
lafter a status conlerence, whick has been scheduled in the matver on January 26, 2001 at
10:{am.

T IS 30 DECIDED.,

et Adtemney Mark WillisToedd Wiilis
Antorney Steve Janikf Brian Spiz
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SIIMMIT COUNTY, OHIO
SHAUNA POPE, ) CASE NO. 1999 11 4676
)
PFlazntift, b JUDGE ADAMS
3
Wi }
}
NATIONAL UNION FIRE INSURANCE } !
COMPANY OF FITTSEURGH, FA ] PURSUANT TG Civ R 33 () {1) THE
) GPON ALt PAFTIES HOT 1N SorANT
Defendants. ) . FOR FALURE TO APPEAR NOTICE OF
]  THIS MAGISTRATES DECISION AND

ITS DATE OF ENTRY UPDM THE
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To the Honoeabie fohn R Adams, Judge of the Const of Common Pleas, Sumiit County,
Chio: |

Pursuant to Civil Rule of Pragtice 53, Local Rule of Practice 18, and the Order of
Refirence mads in this cass, the Magistcate hereby reports s Declsion to the Coun, based on
the evidence and upon the bricfs submitted o the Magistrats regarding PlaintifPs and
Defendant's Motions for Summary Jodgment, The Magiswate filed 2 decision regarding the
validity of a “rejection’ on January 10, 2001, An ohjection to that decision was i_ilad by the
Defentsnt on Tamuary 24, 2001 and is pending before the Court. Plaintiff responded on February
2, Zﬂﬂll. By agrecment of the patties, the Magistmate now issues 3 deciziom on whether Piaintiff

s an ingured.




FINDINGS OF FACT

1. Plaintiff Shauna Pope was previously employed by Beverly Enterprises, Tnc.. dba
Valley View Nursing and Rehabilitation Center. On March 12, 1998, while employed with
Beverly Enterprises, Plaintiff was involved in a vehicle/pedestrian collision, she being the
pedestrran,
2. It is vndispated by the Defendant that Plzintff sustaimed zevers and prTmansnt
Ijuries as a result of this collision.
3 After idemtifying Defendant as the insurer of Beverly Enterprisss, Plaintiffs
counsel contacted Defendant. Om May 26, 1999 a cose manager for the Defendant sent Plaintift
a letter denying coverage for the Plaintiff. The denizl was based on Beverly Enterprises” alleged
rejeciion of Uninsured/Undevinsured Motorists Coverage. Plaintiff then initiated this action for a
declararory Judgment that she 15 an insured under Beverly Enrerprise’s ﬁuliv:}r with the
Drefandamt.
3, Defendant issued 2 commercial smomobile insurance policy to Beverdy
Enterprizes. - Policy Wo. CA 143-34-29 was effective day 1, 1996 through May 1, 1997. This
policy was renswed amd bacame effective from May I, 1997 throngh May 1, 1998,
6.  The Magiswate finds ihat the insurance policy defined “msured” wirh the
following language:
B WHQ I3 AN INSTTRED

1. You

2. If you are an individual, any “family member.”

3. Ammune else “ocoupymg” 4 covered “ato” or 2 tampam].r

substitte for a covered "autn". The covered anto nyast be out of service
breause of its brekdown, tepair, servicing, loss or destruction.




4, Anyone fir damages he o she is sntitled to recover becanse of
“bedily injury” sustamed by another “insured”.

CONCLUSION, W

1. Bywayufhltmdw;ﬁmthcfalhﬁlgisasmmﬂyﬁfﬂmiﬁmmm in the
Motions for Swmmary Judgment Bied by the Plantiff and Defendant. (1) whether Beverly
Enterprises was salf-insured and therefars sxempt from the requireents of ®.C. 3937.18; (2),
whether a valid rejection was received prior 1o the inception of the policy applicable ¢t the time
of the accident; {3) whether the rejection was valid in light of other requirernents; and (4)

whether the Plamtiff was an insured umder the policy.

2 The Magistrate previously decided that the issue of whether Bioverly was self-
insured wonid oot be relevant watil the PlamefT is declared to be an insured under the palicy and
entitied o resover from the Defeadant. The Magismate further decided that the myections were

wat vald.

3. The next issus to be addressed is whether Plainiff Shamm: Pope is @ insured
under the policy. Defendant argues Hiar the insursd iz Beverly Enterprises, the “named insured”,
oot the individual employees and that the policy Is pot ambigoous as to bow it distinguishes
iberween orgamizations and individualz for the purposes of “named insured” aml “Josured”.

Defendant’s arpument capnot be supponted and i without mext,

4, Th:Plahﬁﬂ‘m‘guﬁdeeveﬂyEme:pﬁscscmntbamamiyihﬁmﬁdasit
[cantot occupy ac auwtomobile or sulfer bodily injury and that, sven though Defendant claims its
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pelicy covers individuals a5 well as Beverly Enterprises, the policy fails o specifically identify

ary individuals, Plantiff's position is convincing and compelfing,

5. The Magistrate concludes that Plaintiff Shauna Pope is an insured under the
policy. In thiz cass, the Plaintiff was impured by an winsured/underinsured motorist while off the
Job and seeis mverage. frova her eraployer’s (Beverly Enterprises) ;:m'mnm'cial insuEance policy.
The same facts were present in Sgolt-Pontzner v. Likerty Muinal Fire Ins. Co. {1999, 85 Ohia
S5L3d 680, In that case the Court held: (1) the corparation’s emplovees were insureds entitled ro
UM coverage; and (2] employees snjoyed such status regardless of whether they were acting

within the scope of employment.

5. The Defendant attzmpts to lmit the coverage to the corporgtion and its
subsidiaries. Such efforl is not persuasive. The insurer made the sﬁt argument in Scolt-
Poptzyer, The term “you™ may cefer solely to Beverly Enterprisas, but that does not prechude the
Magiztrate from fnding Plaintfl as an ivsured. It is both lugil:.‘al and yeasonable to conciude that
“you", while referring to Beverly Enterprises, also ineludss Beverly's employess, since a
corparation can act onty by and trough veal live persons. 1. As the Supreme Court indicared in

Scott-Prmitznsr:

It would be nonsensical to limit protection salely 10 the corporale enkity, sine a
corporation, itself, Cannot oocapy an amtomobile, suffer bodily injury or death, or !
operate a motor wehicls, Hege, pamng the corporaion as the insured is
meaningless unless the coverags sxtends 10 Somec person of persons - ipcluding
the corporagion smpioyees.

Furthermore, "wninsired reatorist coverage. . .was designed by the General Assembly to protect i

persons, not vehiclez ™ [d. The Magistrate agrees and therefore concludes that the PIEnGET is an

insured for purposes of UMUDM coverage under Beverly Enterprizes™ commercial policy. -
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7. In sommary, the Magistrate previonsly decided that the subject polivy provided
UMM coverage, as the rejection was not vakid. The Magistrate now decides that Plaintiff is
an ipsured under the policy. The question was raised as to whether the issus of the Plaintifs
entitlemnent o damages is before the Cowrt.  The Complaint is Sirly clear in that it requesis a
declaratory judgment staticg (1) that the policy provides UMM coverage nad (2) that Shauna
Pope is an insured. The Anseey and Coumterclanm filed by the Defendant does not extend these
issues 1o include whether Plaintiff is eatitled to rective damages.
IT IS SC DECEED.

ce.  Anomey Mark WilhiaTodd Willis
Attovpey Steve Tanik/ Briag Spitz
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THE COURT OF COMMON FLEAS
SUMMIT COUNTY, GBI
SHAUNA POPE CASE NO. CV 99 11 4676

JUDGE ADAMS

i NATIONAL UNION FIRE INSURANCE
COMPANY OF PITESBURGH, PA .
Defendant

}
}
. )
- ]
j
) QORDER
)
‘This declaratory zction came for bearing before this Court on Tuesday, June 5, 2001 on
. Defendant’s objection o the masistraie’s decision datod Fanusry 10, 2001. Tis matter had
been referred to the magisirare for A decision reganding the cross Motions for Summary
: Tudzmnent filed by the parties in this acticm.
The Magisizate rendersd two decisions in s mamer. Oo Jamary 10, 2001, e
| Magistrat coucluded that the issue of whether the Plainiff's employer was self-insured was
' hr:hvmum:heiswpmmﬁuihlﬁeMmhmﬁmSwauw.mﬂaﬂiﬁmuﬂy
concluded thar iminsered/underinsured mororists (“UMARM™ coverage was oot valigly
", xéjected for murposes of this action. On March 13, 2001, the Magistrate further concluded dat
: the Plaimtiff is an neored under the policy at issoe, pursuank wo the cumrent sty of the law in
' Ohio &5 articulated in Soom-Poneer v, Liberty Muteal Fire Ins. Co, ezl (1999), &5 Oho
| St3d 660. The Defendant objectsd to the Magistraze's decision dated January 10, 2001, and
neither party filed an objection 1o te Magishare's decisdon dawed March 13, 2001, Upon

hearing this mat=r in open count [xday, dus Count adops the Magistrate’s decigions and

Wﬁeminﬂﬂsmﬂm

f————




WHEEEFGRE,DM‘SMWHEW‘:WMMW
mﬂmmmmmafmumm&m:.rm Summary judgment is granted in
favor of the Plaimilf, This maner is herehy mferred 0 arbitration for the detenmimation of
i| Whether the Plaintiff s “l=gally entitled to recover damages, ™ and subsequently I so, the raatter

|
|

i| should then be arbicated to determine the “amouny of damages dat ars recoverzhle,” ali
|
{ pursuant @ the arbitration provision of the UNINSURED MOTORIST COVERAGE

Endorsement to the policy, which states:
E. CHANGES IN CONDEYTONS

duink

4, The following Condition is added:
i ARBITRATION

a.  If we and an “insuped™ disagree whether e “insured” is
i legally emticded to recover darges from the owner or driver of an
: “upinsured msor vohicle™ or go oo agree 3 o the amonw of
i damages that are recoverable by that “msmed,” then the maner
| may be arbitared. However, disputes concerning coverase nnder

this endorsement may not be arbirated. Either party oy make a
I weiien detirand for athiration  in this event, sach party will selset
2l an arbitrator. The owo arbioators will select a thid., If they
i camwi agree within 30 days, sither may request thar selection be
ii made by a judge of a coun having jurisdiction. Each party will
| pay e expenses it incurs and bear the expenses of the third
"- arhitrator equally

|
] IT IS SO ORDERED.

THE AONORABLE JOHN ADAMS

Jy —




