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Now comes the Plaintiff in the above-captioned action pursuant to Civ. R. 56, and this Court’s Order of March 30, 2000, and hereby files Plaintiff’s Motion for Summary Judgment.

I.
STATEMENT OF THE CASE


This declaratory action was brought by Plaintiff seeking underinsured motorist coverage (UIM) and medical payments coverage from her employer’s liability carrier, NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA (“NATIONAL UNION”), the Defendant herein, by virtue of the Supreme Court’s decision in Scott-Pontzner v. Liberty Mutual Fire Ins. Co. (1999), 85 Ohio St.3d 660, and its progeny.


There are three issue to be determined in this declaratory action:


1.
Does the policy at issue provide UIM coverage or was it properly removed from the policy?


2.
If the policy provides UIM coverage, is the Plaintiff an insured for purposes of this coverage?


3.
Is the Plaintiff an insured under the “Auto Medical Payments” coverage?

II.
STATEMENT OF FACTS


On March 12, 1998, Plaintiff SHAUNA POPE was employed by Beverly Enterprises, Inc., dba Valley View Nursing and Rehabilitation Center. (Exs. 1 & 2)  Valley View Nursing and Rehabilitation Center is located on Hickory Street just off of Memorial Parkway. (Ex. 1)  On that date, the Plaintiff was walking to work and was crossing Memorial Parkway from north to south when she was negligently struck by the tortfeasor, Michael Frase. (Exs. 1, 2 and 3)  As a result of this motor vehicle/pedestrian collision, Plaintiff SHAUNA POPE was thrown approximately 115 feet in the air, landed on the pavement, and sustained serious and life-threatening injuries. (Exs. 1 and 3)  She was transported to Akron City Hospital where she was admitted and kept until the end of March.  At that time she was transferred to Edwin Shaw to begin a process of rehabilitation. (Ex. 1)  As a result of the collision, Plaintiff SHAUNA POPE sustained serious physical, mental, and emotional injuries, has had a change of her mental and emotional state due to a severe closed head injury, has incurred medical bills in excess of $160,000.00, and will have permanent and lasting injuries. (Ex. 1)  At the time of the collision, Plaintiff was 19 years old. (Ex. 1)


  Michael Frase’s liability insurer offered its policy limits in exchange for a release of Michael Frase on February 23, 1999. (Ex. 4)  After locating the Defendant herein and identifying them as the insurer of Plaintiff’s employer, Plaintiff’s counsel contacted them.  On April 6, 1999, Plaintiff’s counsel received a letter from the Defendant’s adjuster denying coverage. (Ex. 5)  On April, 12, 1999, Plaintiff’s counsel requested a copy of the applicable policy and consent to settle from the Defendant herein, NATIONAL UNION. (Ex. 6)  On April 30, 1999 Defendant’s adjuster forwarded a “full and complete copy of the policy” and requested further information about the incident
. (See Ex. 7, which includes a copy of the Policy.)  On May 7, 1999 Plaintiff’s counsel forwarded the information requested by the Defendant’s adjuster. (Ex. 8) By letter of May 26, 1999, the Defendant herein denied coverage for the second time. (Ex. 9)  Plaintiff brought suit on June 11, 1999 against the tortfeasor Michael Frase (Summit County Court of Common Pleas Case No. CV 99-06-2308).  On June 24, 1999, Plaintiff’s counsel sent to the Defendant, via a certified letter, a copy of the lawsuit against the tortfeasor, Michael Frase. (Ex. 10)  On July 20, 1999, counsel for tortfeasor Michael Frase confirmed the policy limits and the unavailability of any further liability insurance covering the tortfeasor, Michael Frase. (Ex. 11)  On July 22, 1999, Plaintiff’s counsel communicated Plaintiff’s acceptance of the tortfeasor’s policy limits.  On October 15, 1999 the pending action against the tortfeaor was dismissed from the docket.

On the 16th day of November 1999, Plaintiff filed this declaratory action against the Defendant in the Summit County Court of Common Pleas, along with discovery in the form of four requests for documents, five requests for admissions and two interrogatories.  The Defendant was served on the 30th day of November 1999 by certified mail from the Clerk of this Court.  The answer to this action was due by the 28th day of December 1999.  On January 6, 2000, Plaintiff filed a motion for default judgment.  On January 7, 2000, counsel for the Defendant filed a certificate for leave to plead, along with a proposed order, which was executed by this Court.  On January 10, 2000, the Defendant filed their answer within.  After the Defendant answered the complaint, this Court has denied Plaintiff’s motion for default judgment.  On March 20, 2000, the defense finally sent responses to the request for documents, request for admissions and interrogatories served with the complaint. The defense responded to every single request from Plaintiff with an objection and did not provide a single document or relevant response. (Ex. 12)  After objecting, they responded to two of the four requests contained in the request for documents by indicating the documents would be supplied in accordance with the civil rules, local rules, or court order.  On the 22nd day of March 2000, this Court held a pretrial in this matter.  The hot topic was the lack of discovery, and this Court instructed defense counsel to provide forthwith a copy of all documents it intended to rely upon.  This Court then memorialized this instruction in an order directing the Defendant to provide any and all applicable policies and any rejection thereto by the 5th day of April, 2000, and allowed the parties an opportunity to file briefs for summary judgment, all as set forth in this Court’s order of March 30, 2000.  In response to this Court instruction, the defense has served Plaintiff’s counsel and this Court with a bound volume of information containing Exs. A, B and C, which are two policies of insurance and a rejection form.

III.
STANDARD FOR REVIEW


Pursuant to Civ. R. 56(C), summary judgment is proper if the trial court determines that :

(1) No genuine issue as to any material fact remains to be litigated;  (2) The moving party is entitled to judgment as a matter of law; and (3) It appears from the evidence that reasonable minds can come to but one conclusion, and viewing such evidence most strongly in favor of the party against whom the motion for summary judgment is made, that conclusion is adverse to that party.

Temple v. Wean United, Inc. (1977), 50 Ohio St.2d 317, and Delker v. Ohio Edison Co. (1989), 47 Ohio App.3d 1.

IV.
ISSUES PRESENTED


As the Defendant has alleged that the policy did not provide UIM coverage, Plaintiff shall address the existence of the coverage first and its applicability to the Plaintiff second.  Plaintiff shall then address the applicability of the medical payment coverage to the facts at hand.
V.
REJECTION OF UNDERINSURED MOTORIST COVERAGE


As a preliminary matter, the policy provided to Plaintiff by the Defendant’s insurance adjuster prior to suit covers a period of time from May 1, 1997 to May 1, 1998.  The underlying date of loss in this matter was March 18, 1998.  R.C. § 3937.18, as it existed at the time of the issuance of the policy provided by the Defendant would control. Ross v Farmers Group of Cos. (1998) 82 Ohio St. 3d 281.  This statute was modified in late 1997, after the policy was issued but before the underlying collision. Unless the legislative intent to apply a statue retroactively is clearly expressed in the statue, it shall only be applied prospectively. Phillips v State Auto. Mut. Ins. Co. (1998), 127 Ohio App.3d 175 citing Const. Art. 2, § 28; R.C. § 1.48.  The statutory state of the law at the time the policy period is entered into is controlling throughout the time period.  Ross, supra.  At the time the parties entered into this policy, R.C. § 3937.18 required insurers to provide UM/UIM coverage in amounts equal to the liability limits on the policy.  In the present action, liability limits of the policy are $5 million.  Thus Plaintiff argues the policy should provide equal UM/UIM limits.


R.C. § 3937.18, §§ (A), (B), and (C), were last amended before the policy period in 1994, and as they were in effect on May 1, 1996 and May 1, 1997, stated as follows:

 (A)  No automobile liability or motor vehicle liability policy of insurance insuring against loss resulting from liability imposed by law for bodily injury or death suffered by any person arising out of the ownership, maintenance, or use of a motor vehicle shall be delivered or issued for delivery in this state with respect to any motor vehicle registered or principally garaged in this state unless both of the following coverages are provided to persons insured under the policy for loss due to bodily injury or death suffered by such persons:

(1)  Uninsured motorist coverage, which shall be in an amount of coverage equivalent to the automobile liability or motor vehicle liability coverage and shall provide protection for bodily injury or death under provisions approved by the superintendent of insurance, for the protection of persons insured thereunder who are legally entitled to recover damages from owners or opera​tors of uninsured motor vehicles because of bodily injury, sickness, or disease, including death, suffered by any person insured under the policy.

For purposes of division (A)(l) of this section, a person is legally entitled to recover damages if he is able to prove the elements of his claim that are necessary to recover damages from the owner or operator of the uninsured motor vehicle. The fact that the owner or operator of the uninsured motor vehicle has an immunity, whether based upon a statute or the common law, that could be raised as a defense in an action brought against him by the person insured under uninsured motorist coverage does not affect the insured person’s right to recover under his uninsured motorist coverage.

(2)  Underinsured motorist coverage, which shall be in an amount of cover​age equivalent to the automobile liability or motor vehicle liability coverage and shall provide protection for an insured against loss for bodily injury, sickness, or disease, including death, suffered by any person insured under the policy, where the limits of coverage available for payment to the insured under all bodily injury liability bonds and insurance policies covering persons liable to the insured are less than the limits for the insured’s uninsured motor​ist coverage. Underinsured motorist coverage is not and shall not be excess insurance to other applicable liability coverages, and shall be provided only to afford the insured an amount of protection not greater than that which would be available under the insured’s uninsured motorist coverage if the person or persons liable were uninsured at the time of the accident. The policy limits of the underinsured motorist coverage shall be reduced by those amounts availa​ble for payment under all applicable bodily injury liability bonds and insur​ance policies covering persons liable to the insured.

(B)  Coverages offered under division (A) of this section shall be written for the same limits of liability. No change shall be made in the limits of one of these coverages without an equivalent change in the limits of the other coverage.

(C)  The named insured may only reject or accept both coverages offered under division (A) of this section. The named insured may require the issuance of such coverages for bodily injury or death in accordance with a schedule of optional lesser amounts approved by the superintendent, that shall be no less than the limits set forth in section 4509.20 of the Revised Code for bodily injury or death. Unless the named insured requests such coverages in writing, such coverages need not be provided in or supplemental to a renewal policy where the named insured has rejected the coverages in connection with a policy previously issued to him by the same insurer. If the named insured has selected uninsured motorist coverage in connection with a policy previously issued to him by the same insurer, such coverages offered under division (A) of this section need not be provided in excess of the limits of the liability previously issued for uninsured motorist coverage, unless the named insured requests in writing higher limits of liability for such coverages.

A complete copy of the statute is attached as Ex. 13.  R.C. § 3937.18(C) specifically states, “the named insured may only reject or accept both coverages offered under division (A) of this section.”  Policies must comply with the statutory provisions. Ross, supra.  Furthermore, the rejection of UM/UIM coverage must be carefully scrutinized.  Justice Pfeifer, in writing for the Supreme Court, stated: 

The issues in this case are straightforward. Did Lumbermens offer UM coverage to Johnston? If so, did Johnston reject the coverage? Did National Union offer UM coverage to Johnston? If so, did Johnston reject the coverage? For the reasons that follow, we find that National Union did not offer UM coverage and that therefore Johnston could not reject the coverage. We also find that Lumbermens offered UM coverage and that Johnston did not expressly reject the offer.

It is well settled that insurance companies must offer UM coverage with every automobile liability or motor vehicle liability policy delivered or issued in this state. R.C. 3937.18(A). Failure to do so results in the insured acquiring UM coverage by operation of law. Abate v. Pioneer Mut. Gas. Co. (1970), 22 Ohio St.2d 161, 163, 51 O.O.2d 229, 230, 258 N.E.2d 429, 431. The purpose of the requirement is “to protect persons injured in automobile accidents from losses which, because of the tort-feasor’s lack of liability coverage, would otherwise go uncompensated.” Id. at 165, 51 O.O.2d at 231, 258 N.E.2d at 432. See, also, Martin v. Midwestern Group Ins. Co. (1994), 70 Ohio St.3d 478, 480, 639 N.E.2d 438, 440. “Given this express statutory purpose, * * * the uninsured motorist statute should be construed liberally in order to effectuate the legislative purpose that coverage be provided to persons injured through the acts of uninsured motorists.” Curran v. State Auto. Mut. Ins. Co. (1971), 25 Ohio St.2d 33, 38, 54 O.O.2d 166, 169, 266 N.E.2d 566, 569. See, also, Martin, 70 Ohio St.3d at 480, 639 N.E.2d at 440. Against this background, we have long held that rejection of UM coverage must be made expressly and knowingly. R.C. 3937.18(C); Abate, 22 Ohio St.2d 161, 51 O.O.2d 229, 258 N.E.2d 429, paragraph one of the syllabus; Ady v. W. Am. Ins. Co. (1982), 69 Ohio St.2d 593, 597, 23 O.O.3d 495, 498, 433 N.E.2d 547, 549-550. Further, insurance companies bear “the burden of showing that any rejection was knowingly made by the customer.” Id. At 597, 23 O.O.3d at 498, 433 N.E.2d at 549.

Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St. 3d 565.


With the limited documentation provided by the defense, Plaintiff has enumerated six different reasons why the Defendant’s claimed rejection should fail.  Any one of the six is fatal to the Defendant’s assertion that UM/UIM was rejected.


A.
The rejection form supplied by the Defendant as Ex. C in its bound volume of information, in response to this Court’s Order of  March 30, 2000, does not satisfy the written offer requirement.  


R.C. § 3937.18(C) provides that UM/UIM coverage exists as a matter of law unless the insured has rejected UM/UIM coverage.  R.C. 3937.181 provides that uninsured motorist property damage (UMPD) exists as a matter of law unless the insured has rejected this coverage. In addition, the offer must be legally sufficient and be made to all purchasers and/or insureds under the policy. Gyori, supra. Furthermore, the insurer has the burden to prove that a legally sufficient offer of UM/UIM coverage has been made and that a knowing and knowledgeable rejection has also been made by the insured. Gyori, supra at 567-568; Ady v. West American Ins. Co. (1981), 69 Ohio St.2d 593; Abate v Pioneer Mut. Cas. Co. (1970), 22 Ohio St.2d 161.


1.
A legally sufficient offer of UM/UIM coverage must describe UM/UIM and UMPD coverage and list a schedule of premiums.

As a precondition to establishing a knowing and knowledgeable rejection of UM/UIM coverage, an insurer must provide in its offer to the insured a brief description of UM/UIM and UMPD coverage:

Accordingly, this court finds that the burden is on an insurer to show that it advised its insured of the availability of UMPD coverage, the premium therefor, and provided a brief description of the coverage. Such a requirement will ensure that the insurance companies sufficiently comply with the requirement of R.C. 3937.181 that UMPD coverage be “made available.” Additionally, such a requirement will ensure that the insured is provided sufficient information with which to make a knowing decision concerning whether or not to purchase UMPD coverage. 

Murray v. Woodard (Lucas Ct. App. 1997), 120 Ohio App.3d 180. See also Morris v. Continental Ins. Cos. (March 30, 1989), Franklin App. No. 88AP-740, unreported, 1989 WL 29391.

In addition, according to the Ohio Administrative Code, a UM/UIM carrier must provide at least four elements in its written offer to the insured to be considered legally sufficient:

Every insurer that offers underinsured motorist coverage at a separate premium charge shall provide to each applicant at the time of the initial application, or to each policyholder existing after September 1, 1980, at the time of the first policy renewal following said date, a written statement describing underinsured motorist coverage, including: that such coverage is optional: the premium charge therefore: and that the underinsured coverage must be purchased along with uninsured motorist coverage in an amount equal to the limits of uninsured motorist coverage. (Emphasis added.)

See OAC 3901-1-39(D) (Ex. 14); Blohm v. Cincinnati Ins. Co. (1988), 39 Ohio St.3d 63 (following OAC 3901-1-39(D)); and Atwood v. Int’l. Ins. Co. (Dec, 10, 1991), Franklin App. No. 91AP-521, 1991 WL 268346, where the court held:

By contrast, in the UIM coverage context this court has applied the disclosure requirements of OAC 3901-1-39(D) to a commercial trucking firm’s decision to reject coverage and held that the insufficiency of the insurer’s disclosure directly negated any rejection made by the trucking company. Morris v. Continental Insurance Co. (March 30, 1989), Franklin App. No. 88AP-740, unreported, 1989 WL 29391. (1989 Opinions 1036). (Emphasis added).

See also Muerchke v. Storey (Oct. 28, 1999), Cuyahoga App. No. 74365, 1999 WL 980631 (form held to create insufficient offer).

Moreover, failure to provide specific information in the offer frustrates the public policy behind UM/UIM coverage.  The Atwood court explained:

How can one reject something that was never offered in any manner? Obviously, R.C. 3937.18 was enacted to give insureds the opportunity to obtain and intelligently consider the necessity of UM coverage, leaving the choice to the insured.  The legislature gave the right to Ohioans to purchase such coverage and wanted to spread such protection across the state to protect against the huge societal losses suffered at the hands of financially irresponsible drivers. See generally, Part 1, Widiss, Uninsured and Underinsured Motorist Insurance (2nd Ed. 1990) 3, § 1.1. The defendant’s practice completely frustrated the operation of the statutory scheme. 

Atwood, supra at 4.


In the instant case, the UM/UIM coverage rejection form of respondent Beverly Enterprises, Inc. does not state a premium cost for the coverage, nor does it describe UMPD as set out in R.C. § 3937.81.  As a result of this failure to abide by the legislative requirements, the form itself cannot be considered a valid offer.


2.
A legally sufficient offer must be made regardless of the sophistication of the insured.


A legally sufficient offer must be made to all purchasers whether they are sophisticated buyers, commercial entities, or laymen. Gyori, supra (employer’s policies were required to have a written offer of coverage); Landis v. Grange Mut. Ins. Co. (1994), 95 Ohio St.3d 422 (no distinction between commercial and consumer policies under R.C. 3937.18); House v. State Auto. Mut. Ins. Co. (1988), 44 Ohio St.3d 12 (umbrella business policy must provide UM coverage); Grange Mut. Cas. Co. v. Refiners Transp. Term. Corp. (1986), 21 Ohio St.3d 47, Fn3 (fleet liability insurers must offer UM coverage); Wood v. Cincinnati Ins. Co. (August 9, 1996), Portage App. No. 95-P-0122, unreported, 1996 WL 494757  (business policy required to offer UM/UIM coverage); Speelman v. Motorists Mut. Ins. Co. (Dec. 22, 1995), Montgomery App. No. 15362, unreported, 1995 WL 765979 (UM/UIM must be offered in a business policy); Lawrence v. American Nat’l Red Cross (Feb. 21, 1995), Franklin App. No. 94APE08-1143, unreported, 1995 WL 78052  (offer must be made to corporations including those with risk managers); Byers v. Liberty Mut. Ins. Co. (August 4, 1994), Cuyahoga App. No. 65985, unreported, 1994 WL 408084 (business policy must offer UM/UIM coverage); Sachs v. American Economy Ins. Co. (Ottawa Ct. App. 1992), 78 Ohio App.3d 440 (commercial insurer required to offer UM/UIM coverage); Prather v. Liberty Mut. Ins. Co. (June 25, 1992), Cuyahoga App. No. 60830, unreported, 1992 WL 146836 (business policy must offer UM/UIM coverage); Stroud v. Cincinnati Ins. Co. (March 25, 1992), Hamilton App. No. C-910325, C-910329, unreported, 1992 WL 63296 (business primary and umbrella policies must offer UM/UIM coverage).

The “sophisticated purchaser” doctrine has been rejected in Ohio:

Further, we reject USF&G’s argument that John Bacon’s sophistication as an insurance purchaser makes such an offer unnecessary. See Grange Mut. Cas. Co. v. Refiners Transport Terminal Corp. (1986), 21 Ohio St.3d 47, 50, 21 OBR 331, 334, 487 N.E.2d 310, 314, at fn. 3. It would be poor policy for insureds, insurers and the courts to attempt to adjudicate on a case-by-case basis whether an insured is an insurance sophisticate or a novice. To do so would greatly burden the courts and inject more uncertainty into a subject where much uncertainty still exists. The burden on insurers is far less to merely offer UM coverage in all instances and accept only informed and express waivers of such coverage. Therefore, we follow the above-cited cases which make it mandatory that, in all instances, an insurer must make an offer of UM coverage in an amount equal to liability limits before there can be a knowing and informed waiver of such coverage. (Emphasis added.)

United States Fid. & Guar. Co. v. Kammever (Ottawa Ct. App. 1994), 97 Ohio App.3d 101. See also Jocek v. Nationwide Mut. Fire Ins. Co. (June 16, 1994), Cuyahoga App. No. 64827, unreported, 1994 WL 264506 holding:

Ohio courts have not recognized a sophisticated insured exception to R.C. 3937.18. See Atwood v. Int’l Ins. Co. (Dec. 10, 1991), Franklin App. No. 91AP-521, unreported, 1991 WL 268347 (where intermediaries took bids and negotiating insurance, but did not discuss uninsured motorists coverage); Brolick v. Continental Ins. Co. (June 15, 1990), Miami App. No. 89-CA-38, unreported, 1990 WL 80559 (found insured not sophisticated where insured’s risk manager did not know Ohio law pertaining to, nor discuss uninsured and underinsured motorists coverage); McCollum v. Continental Ins. Co. (April 9, 1993), Lucas App. No. L-92-141, unreported, 1993 WL 382455 (where risk manager unsure of what he was rejecting notwithstanding his experience in insurance and the commercial setting). (Emphasis added.)

See also Atwood, supra (rejecting the “sophisticated insured” defense when insured was an auto dealership).


In the instant case, Defendant NATIONAL UNION did not make a legally sufficient offer to Plaintiff’s employer.  As a result, there can be no valid express rejection made on behalf of Plaintiff’s employer; therefore, UM/UIM coverage under the policy issued by NATIONAL UNION is provided as a matter of law.


B.
The rejection form supplied as Ex. C by the Defendant did not precede the applicable policy.


The Supreme Court recently held in Wolfe v. Wolfe (2000), 88 Ohio St.3d 246 as follows:

… pursuant to R.C. 3937.31(A), every automobile liability insurance policy issued in this state must have, at a minimum, a guaranteed two-year policy, during which a policy cannot be altered accept by agreement by the parties and in accordance with R.C. § 3937.30 through §3937.39. (Emphasis added.)

Wolfe v. Wolfe (2000), 88 Ohio St.3d 246. 


As such, the Defendant in this matter provided the policies covering a two-year period covering Plaintiff’s date of loss.  Ex. A in Defendant’s response to this Court’s order is the policy covering a time period of May 1, 1996 through May 1, 1997, and Ex. B in Defendant’s response to this Court’s order is the policy covering the time period of May 1, 1997 through May 1, 1998.  The rejection supplied as Ex. C, and relied upon by the Defendant, is dated August 15, 1996, some three months after the commencement of the two year guaranteed policy period dictated by the Supreme Court in Wolfe, supra.  In Gyori, supra, the Supreme Court held:

For a rejection of uninsured motorist coverage to be expressly and knowingly made, such rejection must be in writing and must be received by the insurance company prior to the commencement of the policy year. (Emphasis added.)


Besides the fact that Defendant NATIONAL UNION has not provided any evidence of a valid offer, the rejection they rely upon is dated some three months after the commencement of the two-year guaranteed policy period in violation of the law set forth in Gyori. Even ignoring the after-the-fact, signed rejection, there is nothing in the policy to indicate the parties agreed to alter the policy.  As discussed later in this brief, the policy has specific terms regarding any changes to the policy.  These were not followed.


C.
For a rejection to be effective, it must be signed by the named insured.


The named insured on the policy of insurance is Beverly Enterprises, Inc.  The rejection form relied upon by the Defendant is executed by an individual, without any indication that they have some authority to bind the corporation by their signature. “A corporation can act only through its authorized officers and agents.  A person’s signature void of any corporate title shall be presumed to be their personal signature as opposed to that of an agent of the corporation.” See 12 O Jur 3d, BUSINESS RELATIONSHIPS, § 462.  For a corporation to be bound by the signature of its representative there must be some corporate resolution, act, rule, or bylaw empowering the representative to bind the corporation.  R.C. § 1303.42(2) requires the representative signing on behalf of a principal to unambiguously identify their representative capacity.  This was exactly the scenario that occurred in Westerheide v. State Farm Ins. Cos. (1993), 86 Ohio App. 3d 557.  In Westerheide, there was a UM/UIM rejection executed and relied upon by State Farm in denying UM/UIM coverage.  The pertinent rejection document was signed by the corporate president.  However, the rejection form did not indicate that he was signing it in his corporate capacity as president.  Nor were any documents provided to indicate he had 

authority to bind the corporation.  As such, the court held that the corporation did not reject UM/UIM coverage, and held said coverage applied by operation of law.


D.
The rejection document relied upon by the Defendant does not identify its relation to the policy at issue.


The rejection form relied upon by the Defendant is void of any identifying marks to relate it to the policy at issue.  This rejection does not indicate a policy number.  Further, the rejection form does not identify the policy by the named insured.  There is nothing on this rejection document to indicate it has any relationship to Beverly Enterprises, Inc., or the policy at hand.  It quite literally could have been taken from any file.  The Defendant has supplied nothing to relate this document to either the insured or policy at issue.  An extensive list of the applicable endorsement forms for the policy is found on page 000003 of Ex. 7 (the policy). The 302-page policy is made up of only a few pages consisting of the underlying policy and numerous endorsements.  Page 000003 lists some 124 endorsements attached to the policy.  A review of the claimed rejection form (Defendant’s Ex. C) shows this document to be void of any language to identify it as an endorsement. Further it lacks any identifying endorsement numbers to match with the endorsements listed on page 000003 of the policy. The UM/UIM endorsement providing coverage however is identified by number and appears near the bottom of the first column of endorsement numbers listed on page 000003 of the policy. 


As discussed at the pretrial in this matter, every single discovery request made by Plaintiff to the Defendant was answered with an objection.  Plaintiff has received absolutely zero discovery from the defense in response to Plaintiff’s discovery requests.  The policy attached hereto was provided by the adjuster prior to the suit being filed, and it was the Defendant’s refusal to supply any discovery that prompted this Court at the pretrial to instruct defense counsel to provide a complete copy of all relevant documents forthwith, and led this Court to enter its own order requiring a copy of any and all applicable policies directly to this Court.  As the Defendant has the burden of proving the rejection, there is nothing to connect this rejection form to the present litigation.


E.
Any change to the policy requires an endorsement.


On page 160 of Ex. 7, Defendant’s policy covering the date of loss, the policy states:

B.  Changes

The policy contains all the agreements between you and us concerning the insurance afforded.  The first named insured shown in the declarations is authorized to make changes in the terms of this policy with our consent.  The policy’s terms can be amended or waived only by endorsement issued by us and made a part of this policy. (Emphasis added.)


Further review of the policy attached as Ex. 7 shows this process was followed as numerous endorsements are attached.  However, none of these endorsements incorporates the rejection document supplied by the defense as Ex. C; nor do any of these endorsements refer to that rejection.  By virtue of the numerous endorsements contained in the policy, it is obvious the Defendant was aware of the need to affix an actual endorsement to the policy that changed any of the conditions of the main portion of the policy.  Interestingly, the UM/UIM coverage at issue is entitled an “endorsement” and is attached to the policy provided by NATIONAL UNION (Ex. 7) (see pages 70–72, and both policies provided by defense counsel as Exs. A and B).  The “UNINSURED MOTORISTS COVERAGE” endorsement has in bold print at the top “THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.”  By the policy’s own terms, any change to the policy to invalidate the UM/UIM endorsement provisions contained therein would have to be perfected in the same manner; i.e., by the issuance of an endorsement by the Defendant and made a part of the policy.  A review of the two policies provided by the defense in this matter as Exs. A and B, shows both policies to have the same requirements for changing the policy by endorsement, and both policies are also void of any endorsement invalidating the UM/UIM coverage contained therein.  The rejection form relied upon contains no language which leads one to believe it is an endorsement.  Further it is not attached to the policy.  Defense counsel even sets it out separate from the policy by identifying it as Ex. C.  Pursuant to the assertions of defense counsel at the pretrial, and their response to this Court’s instructions at the pretrial, their sole reliance for the proposition that UM/UIM coverage was rejected is on the document attached as Ex. C. in their submission to this Court.  No endorsement exists deleting the coverage, nor did the parties follow the format set forth in the policy itself for changing the policy by endorsement. 


F.
The declaration page indicating UM/UIM coverage is included, but attempting to limit the coverage is ambiguous.



1. 
The language “statutory limits when required” is ambiguous.


The declaration page of the policy at issue provides for liability coverage in the amount of $5 million.  The declaration page then goes on to indicate UM coverage is included, but indicates “statutory limits when required.” (Ex. 7)  Similar language has previously been declared ambiguous in this defendant’s policy.  In Inman v Natl. Union Fire Ins. Co of Pittsburgh (1989) 49 Ohio App.3d 122, the language at issue was “minimum statutory limits.”  In Inman, supra, the Defendant herein argued that “minimum statutory limits” meant the minimum amount required by the financial responsibility law ($12,500.00).  The insured argued that the “minimum statutory limits” meant the amount equal to the liability coverage, as required by R.C. § 3937.18 which states no automobile liability insurance policy shall be issued unless UM/UIM coverage is provided “in an amount of coverage equivalent to the automobile liability coverage.”  As the language was ambiguous, the ambiguity was resolved in favor of the insured, and coverage afforded in an amount equal to the policy’s liability limits.  While the Defendant has changed their language slightly since losing in Inman, the change has no bearing on the analysis.  Plaintiff herein would argue, as did Inman, that the statutory limits are those limits as set by R.C. § 3937.18. Further, as to the “when required” language; R.C. § 3937.18, as paraphrased above, requires the inclusion of UM/UIM coverage.  This Defendant was on notice of the appellate court’s decision holding their language ambiguous, yet chose to basically leave it as is.



2.
The declaration page indicating a reduction in UM/UIM limits and the rejection form indicating a rejection of UM/UIM coverage creates ambiguity.


R.C. § 3937.18(C) as it existed at the time the policy was written provided that “the named insured may only reject or accept” UM/UIM coverage. The declaration page language “statutory limits when required” would indicate a reduction, as opposed to a rejection.  R.C. § 3937.18(C) goes on to allow the named insured to “require the issuance of” UM/UIM coverage “in accordance with a schedule of optional lesser amounts approved by the superintendent.”  Such a requirement, however, would have to be initiated by the insured.  In the case at bar, there is nothing to indicate the insured made a requirement for lower UM/UIM limits.  Further, where the Defendant would have us believe that they acted upon the supposed rejection form, it is inconsistent to indicate a reduction on the declaration page, and leads to ambiguity in the policy.   Ambiguities in a policy of insurance, drafted by 

the insurance company, are construed liberally in favor of the insured. See Weiker v Motorist Mut. Ins.Co. (1998), 82 Ohio St. 3d 183.
VI.
IS PLAINTIFF INSURED UNDER THE POLICY’S UM/UIM COVERAGE?


The UM/UIM provisions of Defendant’s policy are set forth on pages 70-72 of Ex. 7.  These three pages contain an endorsement entitled “Uninsured Motorist Coverage.”  The facts giving rise to this claim are identical to the facts of Scott-Pontzner v. Liberty Mutual Fire Ins. Co. (1999), 85 Ohio St.3d 660, and all of its progeny.  In each case, an employee was injured by an uninsured or underinsured motorist while off the job, and sought coverage under their corporate employer’s commercial automobile coverage.  That is the same basic fact pattern giving rise to this case.  The language reviewed by the Supreme Court in Scott-Pontzner to determine “who is an insured” was as follows:

B.  Who Is An Insured?

1.
You.

2.
If you are an individual, any family member.

3.
Anyone else occupying a covered auto or a temporary substitute for a covered auto. The covered auto must be out of service because of its 


breakdown, repair, servicing, loss or destruction.

4.
Anyone for damages he or she is entitled to recover because of bodily injury sustained by another insured.

This language is identical to the language contained in the uninsured coverage endorsement set forth on pages 70-72 of Defendant’s policy.  This language has been written by the Insurance Service Office, Inc. and incorporated by various companies into their policies.  Thus, all of the Scott-Pontzner cases contain identical policy language.  In deciding Scott-Pontzner, the Supreme Court looked to the issue of a corporation being the named insured and identified as the entity covered for purposes of UM/UIM coverage. Obviously, a corporation cannot drive an automobile, nor can it sustain bodily injury.  Given that fact, uninsured motorist coverage provided to a corporate defendant is illusory unless some human being is covered.  In reviewing the language, the Supreme Court held, (1) “the corporation’s employees were insureds entitled to UIM coverage under both policies, and (2) “employees enjoyed such insured status regardless of whether they were acting within the scope of employment.” In the case at bar, the defendant has stipulated that the Plaintiff was an employee on the date of loss. (See Ex. 2.)

VII.
MEDICAL PAYMENT COVERAGE


Medical payment coverage of the policy at issue is contained on pages 155-156 of Ex. 7.  It states, “We will pay reasonable expenses incurred for necessary medical and funeral services to or for an “insured” who sustains “bodily injury” caused by “accident.”

The definition of “who is an insured” for purposes of medical payments coverage is:

B.
WHO IS AN INSURED

1.
You while “occupying” or, while a pedestrian, when struck by any “auto.”
2.
If you are an individual, any “family member” while “occupying” or, 

while a pedestrian, when struck by any “auto.”

3.
Anyone else “occupying” a covered “auto” or a temporary substitute for a covered “auto.” The covered “auto” must be out of service because of its breakdown, repair, servicing, loss or destruction. 

This definition is virtually the same as the definition of “who is an insured” for purposes of UM/UIM coverage discussed above.  While medical payment coverage was not raised in the Scott-Pontzner case or addressed by the Supreme Court, the same rationale would apply, and as such, the Plaintiff requests this Court to determine that the Plaintiff is an insured for purposes of medical payment coverage as well.

VIII.
CONCLUSION


The Defendant has the burden of proving the existence of a valid offer of UM/UIM coverage containing the required elements, and a knowing and intelligent rejection in writing by the named insured prior to the commencement of the policy.  As the Supreme Court has held for over three decades, policies will be liberally construed to provide UM/UIM coverage to fulfill the purpose of R.C. § 3937.18, and any attempt to limit or remove the coverage shall be narrowly construed and strictly scrutinized.  The Plaintiff has pointed out six errors:


1.
Invalid offer of rejection.


2. 
The rejection form did not precede the policy period.


3.
The rejection must be signed by the insured.


4.
The rejection form supplied is not related to the applicable policy, by policy number, named insured, or signature.


5.
Per the policy, any changes to the coverage must be by endorsement. The alleged rejection is not an endorsement.


6.
The declaration page language attempting to reduce the UM/UIM coverage is ambiguous in light of the claimed rejection.


Any one of the above reasons is fatal to Defendant’s claimed rejection.  As such, the policy at issue continues to contain UM/UIM coverage.  The endorsement containing UM/UIM coverage is identical to endorsements previously reviewed by the Supreme Court and their holding in Scott-Pontzner is a four-corner case controlling this matter.  The UIM coverage contained in the policy provides for arbitration if the parties cannot agree as to whether the insured is entitled to recover damages, or if they cannot agree as to the amount.  As such, if this matter cannot be resolved between the parties, it should proceed to arbitration for determination of the value of the case.


As the medical payment endorsement defines an insured in a fashion identical to the endorsement providing UM/UIM coverage, the definition should be susceptible to the determinations set forth by the Supreme Court in Scott-Pontzner.  As medical payment coverage is provided to cover medical bills for an “insured” who sustains “bodily injury” in an “accident,” the rationale used by the Supreme Court should apply.  Obviously Beverly Enterprises, Inc. cannot sustain bodily injury in an “accident.”  Only employees of the corporation would be capable of sustaining such bodily injury.


Wherefore, Plaintiff prays this Court grant their Motion for Summary Judgment and declare Plaintiff is entitled to coverage under the UIM and Medical Payment provisions of the policy.







RESPECTFULLY SUBMITTED,







WILLIS & LINNEN CO., L.P.A.






By:








MARK C. WILLIS, Attorney for Plaintiff
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SHAUNA POPE



)
CASE NO. CV 99 11 4676



Plaintiff


)
 







)
JUDGE ADAMS


-vs-




)







)
PLAINTIFF’S MEMORANDUM IN
NATIONAL UNION FIRE INSURANCE
)
OPPOSITION TO DEFENDANT’S
COMPANY OF PITTSBURGH, PA
)
MOTION FOR SUMMARY


Defendant


)
JUDGMENT


Now comes the Plaintiff in the above-captioned action, and moves this Court to deny Defendant’s Motion for Summary Judgment for the reasons set forth more fully below.


In this declaratory action in which Plaintiff is seeking coverage and the Defendant is denying coverage, the Defendant has set forth three arguments in their Motion for Summary Judgment to assert that the UM coverage contained in Defendant’s policy does not apply to Plaintiff.  Their three arguments may be summarized as follows: 


1) Plaintiff’s employer for practical purposes was “self-insured” for the first $1 million under the policy; thus UM coverage need not be offered; 


2) Plaintiff’s employer had rejected UM coverage; and 


3) Plaintiff was not an “insured” for purposes of UM coverage and the Supreme Court’s ruling in Scott-Pontzner v. Liberty Mutual Fire Ins. Co. (1999), 85 Ohio St.3d 660 does not apply.


Plaintiff will address these issues in the order presented by the Defendant.

I.
STATEMENT OF FACTS


A. 
EXCEPTIONS

The facts set forth by the Defendant are basically identical to the facts set forth by the Plaintiff in Plaintiff’s Motion for Summary Judgment, with a few notable exceptions.  First, the Defendant contends Plaintiff is seeking coverage under the policy effective May 1, 1997 through May 1, 1998.  Pursuant to the Supreme Court decision in Wolfe v. Wolfe (2000), 88 Ohio St.3d 246, the policy issued in May of 1996 should control this matter.

B. 
DISCOVERY, OR, LACK THEREOF

In setting forth the facts the Defendant makes what Plaintiff believes to be a legal conclusion when they assert UM coverage was rejected.  As pointed out in Plaintiff’s Motion for Summary Judgment, there is nothing to connect the untimely, incomplete, claimed rejections to either the policy at issue or the insured, BEVERLY ENTERPRISES, INC. (“BEVERLY”).  These alleged rejection forms are contained in Defendant’s brief as Exhibits 9 and 10.  The only evidence offered to connect them to the policy is an affidavit of an underwriter, attached as Exhibit 1, which refers to the “Beverly program.”  Such wording would leave one to wonder whether there is more than one policy applicable to this large corporation and/or its subsidiaries.  The large risk rating endorsement (Defendants Exhibit 8) identifies two automobile liability insurance policies.  One is attached as Exhibit 3 in the Defendant’s Motion for Summary Judgment and was previously supplied to this Court as ordered.  The other automobile liability policy identified in the large risk rating endorsement has never been produced or identified.  As this Court may recall from the pretrial hearing in this matter, the defense has objected to every single paper discovery request presented by Plaintiff.  Discussion regarding the lack of discovery dominated the pretrial hearing.  Defense counsel represented that UM coverage had been rejected but had not seen the form upon which this claimed rejection was based. This Court had to take the extraordinary measure of ordering the Defendant to provide by April 5, 2000 “copies of any and all policies involved in this case as well as a copy of the rejection.”  While the Defendant did supply two policies and one rejection form, it did not supply the second rejection form contained in their brief, and they did not supply any affidavit linking these rejection forms to the policy, as they are now attempting to do with the affidavit attached as Exhibit 1.  Producing the second rejection form at this time violates this Court’s order of March 30, 2000.  While the inclusion of the affidavit may not violate the letter of this Court’s order, it certainly violates the spirit of this Court’s order as the discussion at the pretrial was centered on providing a copy of any documents relied upon to deny coverage.  Before this Court would deny coverage based upon the rejection forms connected to the policy at issue, Plaintiff would like the opportunity to obtain their outstanding discovery regarding these underwriting files that the affiant references.  Further, Plaintiff would like to depose the affiant, if this Court would deem that these rejection notices have any validity.  

The insured has the burden of proving the rejection of UM coverage. Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St. 3d 565; Poots v Motorist Ins. Co. (1986), 38 Ohio App.3d 48, 49.  As such Plaintiff is of the belief that there is ample reason for this Court to apply the UM coverage contained in the policy to Plaintiff as the Defendant has failed to prove the rejection of UM coverage.  Plaintiff believes this conclusion can be reached even considering the second rejection and accepting the affidavit at face value.  However, if this Court should decide that determining whether these rejection forms are applicable to the policy at hand is an issue that must be resolved prior to determining this case, Plaintiff would, again, as discussed at the pretrial hearing, move this Court to compel the Defendant to respond to Plaintiff’s discovery and allow the Plaintiff the opportunity to depose the affiant, all as discussed at our pretrial hearing in this matter.  Plaintiff finds herself in the unusual position of being effectively precluded from obtaining discovery and arguing the case upon the select documents provided by the defense.  While Plaintiff is of the belief that these select documents do not alter the outcome of the coverage issue, if the defense has showed the Court something that this Court deems germane, Plaintiff would only ask for the right she is entitled to under the Civil Rules to obtain her discovery.  

II.
LAW AND ARGUMENT


A.
Defendant claims Plaintiff is not entitled to the underinsured coverage contained in their policy, as Plaintiff’s employer was for all practical purposes “self-insured” for the first $1 million.

1. The large risk rating endorsement does not apply to the facts of this case.


Pursuant to the Supreme Court’s recent decision in Wolfe v. Wolfe (2000), 88 Ohio St.3d 246:

every automobile liability insurance policy issued in this state must have, at a minimum, a guaranteed two-year policy period during which the policy cannot be altered except by agreement of the parties and in accordance with R.C. 3937.30 to 3937.39. … The guarantee period mandated by R.C. 3937.31(A) is not limited solely to the first two years following the initial institution of coverage.  Id.

As the policy period runs for two years, the policy controlling the matter at hand is the policy that was issued May, 1, 1996.  This would span a two-year period of time including the March, 1998 date of loss. A review of the 1996 policy will show that the large risk rating endorsement was not contained in that policy.  The large risk rating endorsement did not show up until the policy ostensibly issued in May of 1997, which Defendant has claimed is a renewal of the 1996 policy.  The Defendant’s entire argument about being self-insured “for all practical purposes” is based upon the large risk rating endorsement.  As this endorsement was introduced in the middle of the two-year policy period, the self-insured argument must fail. There is no evidence of any agreement to alter the policy within this two-year guaranteed policy period. The 1996 policy, which lacks that endorsement, controls this claim pursuant to Wolfe.



2.
Self-insurers are not prohibited from carrying UM/UIM coverage.


Most importantly, the Defendant attempts to persuade this Court that a self-insurer’s exemption from the requirement to offer UM coverage somehow acts as a prohibition on ever offering UM coverage.  Defendant cites Grange Mut. Cas. Co. v. Refiners Transport & Terminal Corp. (1986), 21 Ohio St.3d 47 and McCollum v Continental Ins. Co., 1993 WL 382455 (6th Dist. 1993).  As will be discussed, Grange and McCollum are easily distinguishable, as the Plaintiff in those cases was trying to obtain UM coverage by operation of law.  In the instant matter, the UM coverage does not need to be created as it was specifically included in the policy.  


In Grange and McCollum, the insurer had failed to offer UM coverage pursuant to Ohio R.C. § 3937.18.  The Plaintiffs were seeking the inclusion of UM coverage in the policy by operation of law.  In Grange the Supreme Court held that the uninsured motorist provisions of R.C. 3937.18 “do not apply to either self-insurers or financial responsibility bond principals.”  The underlying facts of the Grange and McCollum case are exactly opposite of the facts underlying this case.  In Grange, the policy did not contain any UM coverage, and the Plaintiff was attempting to obtain its inclusion by operation of law.  In the case at bar, the policy contains a UM endorsement.  UM coverage is identified as included on the declaration page.  However, the insurer herein is now attempting to exclude the coverage that was originally included in the policy.  There is nothing in R.C. §3937.18 that indicates self-insurers cannot offer UM coverage.  As the policy at issue contains a UM endorsement, Plaintiff would argue that the Defendant’s reliance on Grange and McCollum is misplaced and any argument that BEVERLY is self-insured “for all practical purposes” has nothing to do with this case.  Plaintiff is not seeking to obtain UM coverage by operation of law; she is seeking a declaration that she is “an insured” under the language defining the coverage as it is already set forth in the policy.  This is not a case of Plaintiff attempting to get UM coverage added to the policy but a case wherein the Defendant, under a “self-insured” argument, is now trying to have this Court delete UM coverage from the policy. The Supreme Court holding in the Grange case cannot be contorted into that proposition nor are there any cases supporting such a result.



3.
BEVERLY is not a certified self-insurer.


It is undisputed that the Defendant does not meet the requirements of Ohio R.C. §4509.72 to be a certified self-insurer in the State of Ohio.  Ohio Administrative Code §4501:1-2-05 sets forth the requirements to be certified as a self-insurer as follows:

4501:1-2-05 SELF-INSURANCE

***

(C) 
The registrar shall issue a certificate of insurance if the registrar determines that all of the following conditions are met:

(1)
The applicant operates more than twenty-five motor vehicles which are registered in this state and are either owned or leased by the applicant;

(2)
The applicant is financially solvent, and not subject to any actions in bankruptcy, trusteeship, receivership or any other court proceeding in which the applicant’s financial solvency is in question;

(3)
The applicant has a net worth of at least one hundred thousand dollars and sufficient reserves to pay any judgment likely to be taken against the applicant arising out of the operation, maintenance or use of any motor vehicle;

(4)
The applicant has no judgments taken against him which have remained unsatisfied more than thirty days after becoming final;

(5)
There are no other factors which cause the registrar to believe the applicant is not of sufficient financial ability to pay judgments against the applicant.


In fact, the Defendant readily admits that this process was not followed by BEVERLY and concedes that this arrangement, even assuming the 1997 policy applied, was intended to “spare” BEVERLY “from having to qualify as a self-insured.”  The Defendant then argues that the Plaintiff’s employer was self-insured “for all practical purposes” by virtue of the large risk rating endorsement.  A review of this endorsement shows that the policy premium can be adjusted for the current term based upon losses paid by the insurer.  In essence, it indicates that the premium policy is X.  If BEVERLY experienced claims beyond a certain point, the premium would be adjusted retroactively.  Nothing in the large risk rating endorsement relieves the insurer of the obligation to pay claims under the policy, and the insurer is required to pay claims from the first dollar as opposed to paying once some threshold is met.  

The 1997 declaration page shows the policy premium to be approximately $240,000.00 and indicates UM coverage is included.  Pursuant to some mathematical calculation, if claims exceed some amount under the large risk-rating portion, that $240,000.00 premium could be adjusted upward.  Although the mathematical formula is convoluted it would appear that the current premium will not be adjusted downward.  While this might provide incentive for companies to control claims costs, it is not truly self-insurance.  It is just another way to motivate insureds to limit claims, similar to the more common method of raising premiums if the insured had claims during the previous policy period.  In this case, a review of the declaration page from the policy issued in 1996 shows the premium to be approximately $745,000.00, three times the amount of the premium set forth on the 1997 declaration page.  Plaintiff would surmise that the difference is due to the 1997 policy’s inclusion of the large risk rating endorsement.  This however does not make BEVERLY self-insured. 


B.
The Defendant claims UM coverage was rejected.


As an initial matter, if the Plaintiff’s employer is self-insured and UM coverage never existed, as they argue, why then did the Defendant need to attempt to have UM coverage rejected?


In Plaintiff’s Motion for Summary Judgment, Plaintiff set forth six reasons why the rejection in this matter fails.  Although at the time of submitting their brief, Plaintiff only had the first rejection supplied by the Defendant, pursuant to this Court’s order, and was unaware of the alleged second rejection, all of the arguments that apply to the first rejection also apply to the second rejection.  There is nothing in that rejection to connect it to the policy at issue by virtue of a policy number, a named insured, or any other markings to indicate Beverly Enterprise, Inc.  The second rejection form is again signed by an individual, and it is signed by a different individual than the person who signed the first rejection form.  Nothing in Defendant’s brief, or the affidavit of their employee, enlightens us to whether these individuals had the capacity to execute documents on behalf of the corporation.  In Westerheide v. State Farm Ins. Cos., (1993), 86 Ohio App. 3d 557, there was a UM rejection executed and relied upon by State Farm in denying UM coverage.  The pertinent rejection document was signed by the corporate president.  However, the rejection form did not indicate that he was signing it in his corporate capacity as president.  Nor were any documents provided to indicate he had authority to bind the corporation.  As such, the court held that the corporation did not properly reject UM coverage.  In so ruling the Westerheide court held:

Even though the president of a corporation usually has authority to bind the corporation, such authority cannot be inferred absent some corporate records indicating such authority. Id.

In the case at bar Plaintiff has not been supplied with any corporate documents.  The Westerheide court was at least aware of the relation of the signing individual to the corporation; here we have completely unidentified individuals.  Nothing indicates whether they are agents of the corporation, employees of the corporation, or this Defendant’s employees who signed for the insured corporation.  Who are these people and what is their connection to Plaintiff’s employer?  Plaintiff would submit that the Defendant has failed to meet their burden of proof in this respect. 

As with the first rejection, the second rejection, which is on the same form, does not identify the premium for UM coverage.  It is executed at a time even later than the first rejection signed after the beginning of the May, 1996 policy period controlling this case.  The Supreme Court has addressed this precise issue and has precluded purported rejections under these circumstances, holding:

In order for a rejection of uninsured motorist coverage to be expressly and knowingly made, such rejection must be in writing and must be received by the insurance company prior to the commencement of the policy year.  Gyori v. Johnston Coca-Cola Bottling Group Inc. (1996), 76 Ohio St.3d 565 at paragraph 2 of the syllabus. (emphasis added.)

It is undisputed that the purported rejection forms at issue were executed too late to comply with Gyori, even assuming they were intended to relate to the BEVERLY policy.  Accordingly, Defendant’s Motion for Summary Judgment must be denied pursuant to express, unambiguous Supreme Court syllabus law.  

Nevertheless, Defendant argues that an insured does not need to re-offer UM coverage once it has been rejected, citing Hammer v. Lumbermens Mutual Cas. Co. (Aug. 20, 1999), Lucas App. No. L-98-1283, unreported, 1999 WL 628684 and Hillyer v. State Farm Mut. Auto Ins. Co. (Dec. 18, 1998), Lake App. No. 97-L-031, unreported, 1998 WL 1093918.  As an initial matter these cases contained evidence that UM coverage had been rejected before the policy period at issue.  Thus the court was dealing with an issue of the need to re-offer UM coverage in a renewal period after it had been rejected in an earlier policy period.  Here there is no evidence to show that UM coverage had, previous to the May 1996 policy, been rejected.  As such we are dealing with the initial policy period as opposed to the renewal policy period discussed in the cases cited by the defense.   These cases do not apply to the case at bar as there is no initial rejection pursuant to the guidelines issued by the Supreme Court in Gyori, supra.  

In Hillyer, Defendant’s principal case, the named insured on a family policy had previously rejected UM coverage against the advise of his insurance agent.  After reading the  book, Wealth Without Risk, Martin Hillyer demanded that his agent reject UM coverage. The court was careful to emphasize that the many public policy reasons for strictly enforcing Gyori were not present in circumstances where the rejection is signed by the head of a household, not a corporation.  For example, the named insured, Martin Hillyer, was not a corporate employer whose decision to reject UM coverage could affect hundreds of employees.  

While Hammer involved a corporate policy, it relied on Hillyer and failed to examine the public policy reasons for treating a policy insuring a corporation differently than a policy insuring a private individual. Furthermore, Hammer, supra, relies completely on the authority of Hillyer, supra, which did not involve the policy considerations which are central to both Gyori and the instant matter.  

 Additionally, the ultimate issue in Hammer was the definition of a renewal policy, and the court relied heavily on language from Benson v. Rosler (1985), 19 Ohio St.3d 41.  In Wolfe v. Wolfe (2000), 88 Ohio St.3d 246, the Supreme Court recently rejected the very language in Benson relied upon in Hammer, and limited the Benson holding to the extent it conflicts with the Court’s pronouncement in Wolfe.  The Wolfe court specifically held:

The commencement of each policy period mandated by R.C. 3937.31(A) brings into existence a new contract of automobile insurance, whether the policy is categorized as a new policy of insurance or a renewal of an existing policy. (emphasis added.)

Quite simply, the courts in Hillyer and Hammer strain to distinguish themselves from clear Supreme Court law.  Furthermore, the Hillyer court was faced with a completely different factual situation involving a policy of insurance issued to a family, and the Hammer court erroneously applied this holding to the corporate context.  These opinions are isolated and outnumbered by the cases in which courts have enforced both the letter and spirit of Gyori.  See Fleishour v. Grange Mutual Casualty Co. (March 1, 1999), Stark App. No. 1998CA00282, unreported, 1999 WL 174920; attached as Exhibit A, Ayres v. All America Ins. Co. (Dec. 18, 1998), Trumbull App. No. 97-T-0218, unreported, 1998 WL 964589; attached as Exhibit B, and Stefanov v. Batton (Nov. 19, 1998), Cuyahoga App. No. 73589, 73590, unreported, 1998 WL 811324, attached as Exhibit C, where the courts specifically enforced the language in Gyori which required the rejection to be received before the commencement of the policy period.  In particular, the insurer in the Stefanov case, like Hillyer and Hammer, argued that the Gyori court was motivated by the sole fact that the rejection had been signed after the accident.  The Stefanov court summarily rejected this argument, stating:

[The insurer] next asserts that the real focus and intent of Gyori was expressed in the court’s statement that the allowance of the employer to reject uninsured motorist coverage after the date of an accident would invite fraud and misrepresentation by corporate officers seeking low insurance rates.  [The insurer] points out that Garfield Heights returned its waiver of uninsured motorist coverage well before the date of the police officer’s accident.  [The insurer] does not mention that the court went on to say that there was no suggestion of fraud or misrepresentation in Gyori.  [The insurer’s] reading of Gyori ignores the syllabus law in favor of one comment made within the opinion which did not even apply to the facts of Gyori.  Gyori requires an insurer to make a written offer of uninsured motorist coverage prior to the beginning of the policy year.  [The insurer] did not comply with the requirements set forth in the syllabus of Gyori. (emphasis added.)

The Fleishour court rejected a similar “renewal” argument, and the court in Ayres indicated that a purported rejection of UM coverage in a lease agreement would not have been valid because it was not executed prior to the commencement of the policy year.

Pursuant to Wolfe, the policy period in the case at bar began May 1, 1996.  The purported rejections signed on August 15, 1996 and May 7, 1997 would not effect the UM coverage offered in the 1996 policy applicable to this case, pursuant to Gyori.  Even according to the cases cited by the Defendant, the purported rejections would not have any validity until the policy was renewed in May, 1998 which would be after the underlying date of loss in this matter.


C.
The Defendant claims the Plaintiff is not an insured under the policy.


As the Plaintiff pointed out in her Motion for Summary Judgment, the UM endorsement attached to this policy is identical to the endorsement reviewed by the Supreme Court in Scott-Pontzner v. Liberty Mutual Fire Ins. Co. (1999), 85 Ohio St.3d 660.  The facts giving rise to this case are identical as well, in that you have an employee seeking to obtain UM coverage through their employer’s policy for an injury that occurred off-duty.  The facts of this case are also identical to the Scott-Pontzner case in that the named insured on the declaration page is a corporation.  In this case the named insured is Beverly Enterprises Inc. The Defendant attempts to distinguish their policy by virtue of an endorsement identified as the “broad form named insured endorsement.”  This endorsement, which is attached as Exhibit 7 to Defendant’s Motion for Summary Judgment, in this case would expand the definition of the “named insured” contained on the declaration page to include any of its “subsidiary corporations.”  As the Supreme Court indicated in Scott-Pontzner:

It would be nonsensical to limit protection solely to the corporate entity, since a corporation, itself, cannot occupy an automobile, suffer bodily injury or death, or operate a motor vehicle. Here naming the corporation as the insured is meaningless unless the coverage extends to some person or persons – including to the corporation employees. 
Id. at 664. 

For the same reasons as enumerated by the Supreme Court in Scott-Pontzner, broadening coverage to include corporate subsidiaries does not alter the analysis. Corporate subsidiaries are also incapable of operating a motor vehicle or sustaining bodily injury.  The Defendant argues that their policy contemplates an individual, as well as a corporation.  However, there are no individuals named as insured and as such the “broad form named insured endorsement” does not change the facts or analysis set forth in  Scott-Pontzner.  

 III.
CONCLUSION


Self Insured 


BEVERLY is not a self-insurer, and even if it was, the Plaintiff is not seeking to have UM coverage created by operation of law; she is simply seeking to obtain coverage under the UM provisions which were clearly set forth in the policy in the first place.  Unlike the cases cited by Defendant, there is no issue of a failure to offer UM coverage in this case as it was already included in the policy.  UM coverage is identified on the declaration page as included.  There is an endorsement entitled “Uninsured Motorist Coverage.”   While a self-insured may use their status as a self-insured to justify their failure to “issue” UM coverage; whether Plaintiff’s employer is self-insured or not is of no consequence as the Defendant herein “issued” UM coverage.  Defendant’s arguments might have merit if this were a case seeking UM coverage inclusion. What this case is about is a Defendant that now seeks exclusion of UM coverage via a claimed rejection.  Accordingly it is the Defendants burden of proof to demonstrate a valid rejection. Gyori; Poots; supra. 


Rejection


The Supreme Court has interpreted 3937.31(A) to require a two-year policy period. Wolfe supra. Thus the policy issued May 1, 1996 would be the policy in force at the time of the March, 1998 injury to Plaintiff. As discussed by Plaintiff in her Motion for Summary Judgment, the rejection form(s) presented to purportedly reject UM coverage for the May 1996 policy and supplied to this Court do not meet the burden of proof required of Defendant. The Plaintiff’s motion pointed out six errors in the rejection process. They were:


1.
Invalid offer of rejection.


2. 
The rejection form did not precede the policy period.


3.
The rejection must be signed by the insured.


4.
The rejection form supplied is not related to the applicable policy, by policy number, named insured, or signature.


5.
Per the policy, any changes to the coverage must be by endorsement. The alleged rejection is not an endorsement.


6.
The declaration page language attempting to reduce the UM coverage is ambiguous in light of the claimed rejection.


The defense points to some factually distinctive appellate cases which have allowed for the continued rejection of UM coverage in renewal policy periods, without a re-offer of UM coverage.  Here there is no evidence of any initial rejection, thus we are not dealing with a renewal period; we are dealing with the original policy period.  To allow an untimely signed rejection to apply to the original policy period would completely contradict the 
Supreme Court holding in Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St. 3d 565 wherein the court held:

For a rejection of uninsured motorist coverage to be expressly and knowingly made, such rejection must be in writing and must be received by the insurance company prior to the commencement of the policy year.

Thus the rejections herein signed after May 1, 1996 are void ab initio.


The cases relied upon by the defense attempt to distinguish themselves upon unique facts from the holding in Gyori.  The facts upon which these cases are based relate to an issue regarding the need to again reject UM coverage at the time of renewal.  These cases have losses that occurred during the renewal policy as opposed to here, where the loss occurred during the initial policy time period.  Given the recent history of the Supreme Court’s rulings on UM issues, it is Plaintiff’s observation that trial and appellate court decisions that find exceptions to UM coverage do not fair well upon review in the Supreme Court.  Gyori’s holding is clear and has been properly applied by several appellate decisions.  


Who Is An Insured

This case is squarely within the four corners of the Supreme Court’s decision in Scott-Pontzer, supra.


Accordingly, Plaintiff would respectfully request this Court to deny Defendant’s Motion for Summary Judgment, or in the alternative, compel the Defendant to provide adequate responses to Plaintiffs outstanding discovery and grant Plaintiff leave to depose the affiant identified in Defendant’s Exhibit 1.

Respectfully submitted this _____
 day of May, 2000.







WILLIS & LINNEN CO., L.P.A.






By:













MARK C. WILLIS, Attorney for Plaintiff
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Akron, Ohio  44303-1010







(330) 434-5297

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was sent to Christina M. Janice, Esq., by regular U.S. mail, on this ______ day of May, 2000.







MARK C. WILLIS







Attorney for Plaintiff 

CERTIFICATE OF SERVICEPRIVATE 


I hereby certify that a true and accurate copy of the foregoing was sent to Christina M. Janice, Esq.fillin "name, press f9" \d "", by regular U.S. mail, on this 

fillin "day, press f9" \d "" day of April, 2000.







MARK C. WILLIS







Attorney for Plaintiff 




� For the sake of convenience, the Plaintiff’s counsel has numbered the pages of the policy at issue in the lower right hand corner starting with 000001 through 000302.





PAGE  
27


