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IN THE COURT OF COMMON PLEAS FOR Licking COUNTY, OHIO
	Stacie H. Perdue


Plaintiff,

v.

Chubb Group of Insurance Companies, et al.,


Defendants.
	


Case No. 2002 CV 00979
Judge Spahr



Plaintiff's Motion for Partial Summary Judgment Against Defendant Federal Insurance CompanyPlaintiff's Memorandum Contra Motion for Summary Judgment of Defendant Federal Insurance Company 

I. Statement of Facts

Plaintiff adopts by reference the Statement of Facts set-forth in her Motion for Partial Summary Judgment Against Defendant Federal. 

II. Law and Argument

The thrust of Federal Insurance Company’s (“Federal”) entire argument is that Stacie Perdue is not entitled to coverage under the Federal policy because she was not occupying a “covered auto” at the time of her crash. This argument fails for many reasons.

A. The Federal policy does not limit UM coverage to “covered autos”.

1. Federal’s argument that coverage is limited to “covered autos” is contrary to the plain meaning of the policy language.

Pursuant to the plain terms of the Federal policy, Stacie Perdue was not required to be occupying a covered auto in order to be entitled to coverage. The relevant policy language quickly reveals the fallacy of Federal’s argument. The policy grants UM coverage as follows:

A. COVERAGE

1.
We will pay all sums the “insured” is legally entitled to recover as compensatory damages from the owner or operator of:

a.
An “uninsured motor vehicle” . . .

b.
An “underinsured motor vehicle” . . . 

The owner’s or operator’s liability for these damages must result form the ownership, maintenance or use of the “uninsured motor vehicle”.

Federal policy, Ohio Uninsured Motorists Coverage endorsement, Exhibit A to Plaintiff’s Motion for Partial Summary Judgment, bates page 000014.

This broad grant of uninsured motorists’ coverage is not restricted to “Covered Autos.”  In fact, the only provision linking the use of “Covered Autos” to UM coverage is found in the definition of “Who Is An Insured”. An inspection of those provisions reveals that there are four types of insureds, only one of whom must be in a “covered auto:”

WHO IS AN INSURED

1.
You.

2.
If you are an individual, any “family member.”

3.
Anyone else “occupying” a covered “auto” or a temporary substitute for a covered “auto.”  The covered “auto” must be out of service because of its breakdown, repair, servicing, loss or destruction.

4.
Anyone for damages he or she is entitled to recover because of “bodily injury” sustained by another “insured.”

Federal policy, Ohio Uninsured Motorists Coverage endorsement, Exhibit A to Plaintiff’s Motion for Partial Summary Judgment, bates page 000014-000015, emphasis added.

Thus, according to the plain language of Federal’s UM endorsement, the policy requires one to be in a “covered auto” for UM coverage only under paragraph 3 of the definition of an insured.  Stacie Perdue does not claim that she is an insured under paragraph 3.  Instead, she is an “insured” under paragraph 1 which does not require an insured to be in a “covered auto” to qualify for UM coverage.  Indeed under paragraph 1, an insured qualifies for coverage for any accident caused by an uninsured or underinsured motorist regardless of what vehicles are involved.  Therefore, the fact that Stacie Perdue was not occupying a “covered auto” at the time of her injury is irrelevant.

This Court should not be mislead by page 6 of Federal’s Motion for Summary Judgment where it quotes the definition of “insured” found in the liability section of the policy. Indeed, the liability section of the policy defines “insured” to include “You for any covered ‘auto’”. This, however, is not the definition of insured which applies to UM coverage which Federal does not bother to quote. Frankly, if Federal had used the same definition of “insured” in the UM coverage that it used for the liability coverage, its argument would have more merit. However, for purposes of UM coverage, Federal chose to define “insured” to include “you” without the qualifying phrase “for any covered auto”. Federal obviously knew how to limit coverage to accidents involving covered autos, but it chose not to do so for purposes of UM coverage.

Federal’s attempt to judicially insert language which is not written into the policy leads to absurd results. If Federal’s interpretation is correct, several terms found in the UM endorsement would be rendered totally meaningless. For example, if an insured (“you”) is not covered unless occupying a covered auto, then only paragraphs 3 and 4 of the “Who is an Insured” section (set-forth above) would be necessary to cover all possible claims. The inclusion of coverage for “you” (paragraph 1) and “any family member” (paragraph 2) would be totally superfluous. The only logical interpretation of the Federal policy is that “you” and “any family member” are “insureds” regardless of whether they are occupying a “covered auto”.

Federal’s interpretation would also render meaningless the policy’s “other owned auto” exclusion, which explicitly contemplates that coverage is intended, in some circumstances, for accidents involving non-covered autos. In relevant part, the “other owned auto” exclusion provides as follows:

C.
EXCLUSIONS

This insurance does not apply to:

***

5.
“Bodily injury” sustained by 

a.
You while “occupying” or when struck by any vehicle owned by you that is not a covered “auto” for Uninsured Motorists Coverage under this Coverage Form; 

Federal policy, Ohio Uninsured Motorists Coverage, endorsement, Exhibit A to Plaintiff’s Motion for Partial Summary Judgment, bates page 000015.

The whole purpose of this “other owned auto” exclusion is to define when (not if) the policy will cover accidents involving non-covered vehicles. If the insured is occupying a non-covered auto which the insured owns, then the exclusion prohibits coverage. However, if the insured is occupying a non-covered auto owned by someone else (e.g., a friend), then the exclusion does not apply.
 If the UM coverage applies only to accidents involving covered autos, regardless of whether the insured owns the non-covered vehicle, then the “other owned” auto exclusion would be totally meaningless. 

It is a well established principle of contract interpretation that all terms in a contract should be afforded meaning whenever possible. Wadsworth Coal Co. v. Silver Creek Mining & Ry. Co. (1884), 40 Ohio St. 559. Meaning can be afforded to the policy’s “other owned auto” exclusion and the two sections of the “Who is an Insured” section only if insureds who qualify as “you” are entitled to coverage regardless of whether they are occupying a covered auto.

2. Federal’s “covered auto” argument was rejected in Scott-Pontzer.

Federal’s position was also rejected in the Scott-Pontzer decision itself. The insurer in Scott-Pontzer TA \s "Scott-Pontzer"  apparently also argued that the policy only applied to persons occupying covered autos. In rejecting this argument, the Ohio Supreme Court characterized this as an “absurd” result: 

Nonetheless, we believe that to adopt appellees' position in this matter would clearly produce absurd results. For instance, appellees’ position is that only those employees occupying a  “covered auto” are insureds under the Liberty Fire policy.  Appellees’ attorney conceded during oral argument that this position precluded coverage for employees driving their personal motor vehicles while acting during the scope of their employment.  As a result, through the doctrine of respondeat superior, Superior Dairy would be potentially liable, without the protections afforded by automobile liability insurance (not to mention uninsured/underinsured motorist coverage), for tortious conduct by such employees.  It could hardly have been the intent of Superior Dairy to place itself in such a precarious position. Scott-Pontzer TA \s "Scott-Pontzer" , supra, at 666.

A finding that all insureds must be occupying a covered auto as a prerequisite to coverage is equally “absurd” in the case at bar. If coverage were intended only for occupants of “covered autos”, the additional definition of “insured” to include “you” and “family members” is totally meaningless.

3. Federal’s “covered auto” argument was very recently rejected by the Fifth District Court of Appeals.

Federal has cited cases from the Sixth and Third appellate districts as well as a number of trial court decisions. Indeed, this issue has been litigated often in the wake of Scott-Pontzer, and courts have reached different conclusions. However, the appellate court of the jurisdiction in which this Court sits has rejected Federal’s position. Monroe Guaranty Ins. Co. v. Kuba, 5th Dist App. No. 2002CA00175, 2002-Ohio-7010, attached hereto as Exhibit A.

Factually, Kuba is indistinguishable from the case at bar. Kuba was involved in an automobile accident and sought UM coverage under her employer’s automobile insurance policy. The declarations sheet of the employer’s policy specified that UM coverage applied to “2 = OWNED ‘AUTOS’ ONLY”. Furthermore, the policy defined “insured” using exactly the same language as found in the Federal policy at issue in this case. In Kuba, the insurer argued that Kuba was not covered because she was not occupying a covered auto. The Fifth District Court of Appeals disagreed as follows:

While not assenting to the above, appellant [the insurer] argues the "you" can only be an insured when "occupying a covered auto." Appellant argues Mrs. Kuba was not "occupying a covered auto" therefore, she cannot be an insured under the policy. We disagree with this analysis. "You" is [sic] appellee and the third definition of an "insured" is "anyone else occupying a covered auto." "You" cannot be "anyone else" therefore the exclusion does not pertain to Mrs. Kuba.

Kuba, supra, ¶ 17. 

Essentially, the Kuba court agreed that those who are insured as “you” for UM coverage do not need to be occupying a covered auto to be entitled to coverage pursuant to the plain meaning of the policy language. Because Kuba is substantively identical to the case at bar, it controls the outcome of this case.

B. Any limitation of UM coverage to certain “covered autos” is invalid and unenforceable.

As set forth above,  the  Federal policy does not limit coverage to “covered autos” for those who qualify under the “you” definition of insured. However, even if Federal had attempted to impose such a restriction, the restriction would be invalid and unenforceable as contrary to the purpose of the Uninsured Motorists Statute. It is well established that uninsured/underinsured motorist coverage is to protect persons, not vehicles. In Bagnoli v. Northbrook Prop. & Cas. Ins. Co., 86 Ohio St.3d 314, 1999-Ohio-108, 715 N.E.2d 125, Dillard v. Liberty Mut. Ins. Co., 86 Ohio St.3d 316, 1999-Ohio-177, 715 N.E.2d 126, and Ezawa v. Yasuda Fire & Marine Ins. Co. of America, 86 Ohio St.3d 557, 1999-Ohio-124, 715 N.E.2d 1142, none of the injured parties were in a covered vehicle under the policies in question, and were found to be covered pursuant to Scott-Pontzer. Mr. Bagnoli, for example, was riding on a bike when he was injured. The Ezawa child was riding in a car that didn't belong to either the employer or his parents. All of these cases rest upon the premise that uninsured/underinsured motorist coverage is to protect persons, not vehicles. Scott-Pontzer, supra, 664; Martin v. Midwestern Group Ins. Co (1994), 70 Ohio St.3d 478. If the employees of the named insured have uninsured/underinsured coverage, the vehicle in which they are found is not relevant under the premise that the insurance protects persons and not vehicles. 

The Tenth District Court of Appeals has held that UM coverage may not be limited to particular covered autos. Roberts v. Wausau Bus. Ins. Co. (2002), 149 Ohio App. 3d, 2002-Ohio-4734 and Sturgeon v. State Farm Mut. Auto. Ins. Co., 10th Dist. App. No. 02AP-228, 2002-Ohio-5411, attached as Exhibit B.  In Sturgeon, Mr. Sturgeon sought UM coverage under an automobile insurance policy issued to his employer by American Casualty. American Casualty argued that Sturgeon was not entitled to coverage because he was not occupying a “covered auto”. In rejecting American Casualty’s argument, the Court agreed that R.C. 3937.18(J), as amended by HB 261, permits insurers to exclude coverage when an insured is occupying a non-covered auto which the insured owns. However, the statute does not permit an exclusion of coverage when the insured is occupying a non-covered auto which the insured does not own. Therefore, the Sturgeon court concluded that American Casualty’s attempt to limit coverage was invalid and unenforceable as contrary to the Uninsured Motorist Statute.

In this case, Stacie Perdue was occupying a non-covered auto; however, she did not own the vehicle. The vehicle was owned by the negligent driver, Melissa Secor. Therefore, Federal is not permitted to exclude coverage under the facts of this case.

III. Conclusion

For the reasons set-forth above and in Plaintiff’s Motion for Partial Summary Judgment Against Defendant Federal, Plaintiff respectfully requests that her Motion for Partial Summary Judgment Against Defendant Federal Insurance Company be granted, that Federal’s Motion for Summary Judgment be denied, and that the Court enter judgment declaring that Plaintiff is entitled to underinsured motorist coverage under the Federal Insurance Company policy number 7350-09-32 in the amount of $2 million.

Respectfully Submitted,

CLARK, PERDUE, ROBERTS & SCOTT



______________________________
GLEN R. PRITCHARD
(0040453)
gpritchard@cprslaw.com
DALE K. PERDUE

(0009653)
dperdue@cprslaw.com
Attorneys for Plaintiff
471 East Broad Street, Suite 1400
Columbus, OH 43215
Telephone: 
(614) 469-1400
Facsimile: 
(614) 469-0900


CERTIFICATE OF SERVICE

This is to certify that a true copy of the foregoing Plaintiff's Memorandum Contra Motion for Summary Judgment of Defendant Federal Insurance Company was served upon the following by ordinary U.S. mail this ________ day of January, 2002:

	Mark A. Greer, Esq.

Gallagher, Sharp, Fulton & Norman

Seventh Floor-Bulkley Building

1501 Euclid Avenue

Cleveland, Ohio  44115

Attorneys for Defendant

Federal Insurance Company
	David A. Eberly, Esq.

Eberly, McMahon, Hochscheid, LLC

3700 Eastern Avenue

Cincinnati, Ohio  45226

Attorney for Defendant Community Insurance Company

d/b/a Anthem Blue Cross and Blue Shield




Plaintiff

CLARK, PERDUE, ROBERTS & SCOTT










GLEN R. PRITCHARD
(0040453)
Attorney for 
� This is precisely the facts of the case at bar. Stacie Perdue was a passenger in a vehicle owned an operated by her friend, Melissa Secor.


� Federal places special significance upon the H.B. 261 amendment to the Uninsured Motorist Statute at page 7 of its Motion for Summary Judgment. Federal explains that the Ohio Supreme Court decision in Scott-Pontzer  dealt with the pre-H.B. 261 versions of the statute, implying that H.B. 261 would somehow have changed the Court’s analysis. Inexplicably, however, Federal quotes phrases from R.C. 3937.18(A) which were substantially unchanged by H.B. 261. A copy of the relevant portion of H.B. 261 is attached hereto as Exhibit C for the Court’s consideration. In any event, the Kuba Court applied the H.B. 261 amendment in its decision; therefore, Federal’s reliance upon that amendment is unavailing. 





