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I 

Plaintiff, CASF NO. 133 CV 710 

Hanover h~surance Co., et al., --If rr; ‘-, &JR JUDGMENT ENTRY 

Defendarm 

‘lhis matrcr came before the Court on Plaintiffs Motion for Partial Summary Judgment. 

After consideration of the pleadings, affidavits, appropriate exhibirs, and memoranda, this Court 

makes rhe following decision: 

II. FACTS 

On September 14, 1998. PlamrifFDewey Keiffer was in a motor vehicle accidenr on I-95, in 

Liberty County, Georgia. Ar the time, Plaintiff was operating a semi-tractor trailer which was 

owned and insured by Cumbee Freighr Systems Incorporated. The accident occurred when Plaintiff 

was driving southbound and the vehicle being operated by Defendanr Santana Esquiel Dominquez 

pulled in front of Plaintiffs vehicle. Plaintiff’s vehicle struck the vehicle being operated by 

Dominquez and flipped onto its left side. causing serious injuries to the Plaintiff. Defendam 

Dominquez was uninsured at the rime of the accident. 

Defendant Cumbee Freight Systems employed Plaintiff as a driver. Defendant Cumbee is an 

Illinois corporation with is principle place of business in Illinois. Plaintiff is an Ohio resident living 

in Heath, Ohio Defendant Cumbce mairUns facilities throughout the United States, including the 

Cumbee terminal in Newark, Ohio, where Plaintiffwas employed. The vehicle operated by Plainlifl 

was rcgisrrred and principally garaged in Ohio~ 

At the time of the accident, Defendant Cumbee Freight Systems and Dcfcndant Hanover 

Insurance Company insured the truck being operated by Plainriffunder policy number ABZ 
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4592758. There is no dispute the policy is an Illinois contiad, even though the truck was registered 

and principally garaged in Ohio. 

In his present Motion, PlaintiKseeks uninsured (hereinafter UM) motorist coverage under 

the Illinois policy. According to Plaintiff, although the Defendants signed a rejection of UM 

coverage in relation to the relevant policy, such rejection is invalid because it was executed months 

aher the confmct was entered into. and months after the dam of the accident. In addition, Plaintiff 

argues the rejection form is invalid because it dam not describe the coverage or coverage limik. 

According to PlaintiE, then, UM coverage exists as a matter oflaw pursuant to KC. 3937.18. In 

response, Defendants do not address the merits of the U?vf coverage issue. Rather, the Defendants 

assert the present cast is governed by Illinois law, rendering R.C. 3937.18 inapplicable to this case. 

Thus, Defendants argue PlaintifPs Motion must be denied. 

The standard to be applied when cormruing a motion for summary judgment is set out in 

Ohio Rule of Civil Procedure 56(C), which states: 

Summary judgment shall be rendered forthwith if the pleadings, depositions, answers 
to inturogawries, written admissions, a!Rdavira. transcripts of evidence in the 
pending case, and written stipulations, ifany, timely filed in the action, show that 
there is no genuine issue as m any material fact and that the moving party is entitled 
to judgment as a matter of law. 

In applying this standard, a court must construe the evidence most strongly in favor of rhe non- 

moving party, and must not grant judgment unless “...reasonable minds can come to but one 

conclusion and that conclusion is adverse m the parry against whom the motion for summary 

judgment is made. .” Civ.R. 56(C). 

Additionally, the Ohio Supreme Court has stated: 

[A] party seeking summa r-y judgment, on the ground that the nonmoving party 
cannot Prove its case, bears the initial burden of informing the trial court of the basis 
for the motion, and identifying those Portions of the record that demonstrate the 
absence of a genuine issue of material fact on the essential &mat(s) of the 
nonmoving party’s claim. mhe moving party must be able to specifically point to 
some evidence of the type listed in Civ.R. 56(C) which affirmatively demonstrates 
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rhar the nonmoving party has no evidence ro support the nonmoving party’s claims. 
If the moving party faii to satisfy its initial burden, the motion for summary 
judgmrnr musl be denied. However, Xthe moving pany has sacislied its initial 
burden, rhe nonmoving party then has a reciprocal burden outlined in Civ.R. 56(E) 
IO set forth specific facts showing that there is a genuine issue for trial,, 

Vahila v. Hull (1997), 77 Ohio S1.3d 421.429,674 N.E.2d 1164,1171, quotingDreshrr v. Burt 

(1996), 75 Ohio St.3d 280, 293, 662 N.E.2d 264. 274. 

IV. CONCLUSIONS OF I .AW 

Plaintiffs Motion for Pattial Summary Judgment must be granted. “It is well-settled in Ohio 

that in cases involving a contract, the law of the state where the contract is made governs 

interpretation of the contract.” Nuriunrvidc Mur. IN. Co. Y. Ftin (1986), 21 Ohio St.3d 43,44,487 

N.E.Zd 568, aking Gurlick v. Md*arland(1953). 159 Ohio St. 539. 545, 113 N.E.Zd 92, 50 0.0.445; 

and Sw&zer Y. ConolI (CA 6, 1966). 358 F.2d 424,426. With regard to conflict of law principles, the 

Ohio Supreme Court has also adopted Section 188 of 1 Restatement of the Law 2d, Conflict of Laws 

(19711, which srates at 575: 

In rhe absence of an effective choice of law by the parties. . . , the contam 10 bc taken 
into account.. to determin e the law applicablr to an issue include: 
(a) the place of conwccinp; 
@) the place of negol&ions of the contract; 
(c) rhe place of pelformance; 
(d) the location of the subject matter of the contract, and 
(e) the domicile, residence, nationality, place of incorporation and place of business 
of rhc parties.. 

In addition to the above applications. the Ohio Supreme Court has rendered a Qcenni~ti~ 

concerning choice of law by co&d&g language of a particular policy 

In cdik Y. Naimwidc Mu Ins. Co. (ZCKIJ), 88 Ohio St.3d 17, 723 N.E.2d 90, the Ohio 

Supreme Court construed an ambiguity in the relevant policy to render a determination rhat 

Pennsylvania law. as opposed co Ohio law, was applicable to a pazticular conhact. Iu making this 

dererminarion, the Ohio Supreme Court specitically stated, “@@is case is simply one of iu1 

ambiguous clause in a particular insurance conlmct~” Id., at 20. Because the contract in &diiser 

forth specific, yet conflicting, elements which had bearing upon jurisdicrion, the COUR found tie 
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cormact language abrogated the general principle that the law of the state where a contract was 

entered into governed interpretation of that con@ad. Finally, because tbe contrart pmvisions were 

conflicting, tie court found ambiguity existed, and strictly cons?rued the policy language against the 

insurer which led to the application of Pennsylvania law. 

In addition to the above, the Ohio Supreme Court’s decision in Hmdmon Y. Lincoln Nariomd 

Specialty Ins, Co. (1994). 68 Ohio St.3d 303.626 N.E.Zd 657 must be discussed. In Henderson. the 

Ohio Supreme Court answered a certified question submitted by the United Staar~ District Court for 

the Northern District of Ohio, witbout further opinion, as follom: 

The United States District Court for the Northern District of Ohio, Western 
Division, has certified the following question 10 us: 

“Dm Ohio Rev&d Code § 3937.18 apply to an automobile liability or motor 
vehicle liability policy of insurance covering vehicles registered and principaUy 
garaged in Ohio, when said poIicy was not dclivcx-ed. or issued for dclivcry in Ohio 
by the insurer?” 

The ceztifxd question is annwcrcd in the afknative. 

Plaintiff herein argues the above decision by the Ohio Supreme Courr resolves tbe conflict of law 

question sub j&k. Specifically, Plaintiff argues because the vehicle ar issue was registered and 

pkcipally garaged in Ohio, the Illinois policy covaing that vehicle is subject to R.C. 3937.18. 

Moreover, Plaintiff asseti the Hmde+rm case requires R.C. 3937.18 to apply, nonvichstanding the 

fact the policy was issued in Illinois. In response, the Defer&n& argue pursuanr m the holdings in 

Fer+ and G&s, rupm. Illinois law is applicable to this case 

In considering the above authority, this Court finds its analysis must begin w-i& the language 

of the cormact Tbe relevant policy contains several provisions which have bearing on the choice of 

law issue. The first provision is found in the section discussing coverage, and states: 

A. COVERAGE 
*** 

2. If this insurance provides a limit in excess of the amounts required by the 
applicable law whcrc a covcrcd “auto” is principally garaged, we will pay only afrcr 
all liabiliry bon& or polki- have been exhausted by judgmrnts or payments. 
*t* 
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Nut, the policy includes Ihe following language in an endorsement for Illinois changes, and states: 

CHANGES IN LIABILITY COYERAGE 
OUR LIMIT OF INSURANCE applies except that we will apply the limit shown in 
the Declarations to first provide the separate limits required by the Jllinois Safety 
Responsibility Law., 

Finally. the following endorsement mnceming “ILLINOIS CHANGES - CANCELLATION AND 

NONRENEWAL.” smes: 

A. .CANCELLATION 
*t* 

b. When this policy is in effect 61 days or more or is a renewal or continuation 
policy, we may canocl only for one ur more of the following reasons by mailing you 
written notice of cancellation stating the reasons for cancellation. 
l ** 

(6) A determination by the Director of Insurance that the continuation of the policy 
could place us in violation of the Illinois insurance laws. 

It is undisputed rhe relevant policy is an Illinois contma. In addition, with the exception of the 

above, the policy contains no specik choice of law provision. Looking to the language of the above 

provisions, and being mindful of G&k, thi$ Court musf demmine if the above provisions have 

bearing upon jurisdiction, and if so, whether ambiguity exists in those provisions. 

First, the Court finds the above provisions do have bearing, albeit indirectly, upon the 

jurisdicdonal question. The first provision, which is an excess clause, is worded in such a inanne 

that it presumes the law of the srate where a covered auto is principally garaged may apply to certain 

situations. Indeed, the fu’st provision places jurisdicdon directly ar issue because it is based upon the 

presumption that some other law. lo wit, the law where a covered auto is registered and principally 

garaged, will apply in certain situations. By including this provision, the Parties to the conuacr 

recognize Illinois law may not govern each situation. In addition, the second and thiid provisions 

discuss compliance with Illinois law, and presume Illinois law govern the cm-&act. E%CMIS~ the% 

provisions arc all based upon an assumption of applicable law, the COWI finds they have bearing on 

the jurisdicrional quesrion at bar. 
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clause may be construed to presume the conuact could be or is subject to interpretation unda a law 

outside of Illinois, such construction must bc ma& if it favors rhe insured-Plaintiff. 

In conjunction with the Crulik analysis, this Court must consider the Ohio Supreme Courr’s 

affbmative answer to the cenified question raised in Henderson v. Lincoln Narional SpeCdty Ins. Co. 

(1994) 68 Ohio Sr.3d 303,626 N.E.2d 657. As previously noted, the certified question asked 

“[d]oes Ohio Revised Code 4 3937.18 apply to an automobile liability or motor vehicle liability 

policy of insurance covering vehicles regisrcred and principaIIy garaged in Ohio, when said policy 

was not delivered, or issued for delivery in Ohio by the insurer?” Id. The Hmdmm decision indicates 

R.C. 3937.18 is applicable to policies not delivered or issued for delivery in Ohio. Under Henderson, 

Ohio’s uninsured/undcrinsurcd mororist coverage statute is applicable to the Illinois policy because 

the covered vehicde was registered and principally garaged in Ohio. Under this analysis, like the 

analysis undo Csrdik. Ohio law is applicable. 

The analysis, however, cannot end here. As previously noted. in Nntion&deMut. Ins Co. Y. 

Fmin (1986) 21 Ohio St.3d 43,487 N.E.Zd 568, the Ohio Supreme Court stated contract 

intcrpmtation is generally governed by the law of the state where the cormact is entered into. fd., 

(cifa~im mined). In addition, the Ohio Supreme Court reirerated in Farin, char in rhe absence of a 

choice of Iaw by the parties to a contract, certain ouita& established by Section 188 of 1 

Restatement of the Law 2d. Con&t of Laws (1971). must be considered. Zd,, tiring CliLF Sporn 

Entmpi.ws, Inc v. Mod.4 (1984). 15 Ohio St.3d 284,413 N.E.Zd 807, at syllabus. Those conracls 

include rhe place of contracting; rhe place of negotiations; the place of conuact performance; the 

location of the subject matter of the contract: and the domicile, residence, nationality, place of 

incorporation and place of business of the palties to the conrracr. Fe+n, sup14 n’ring Gries. 

Under Ferrin or Gries, IIIinois law applies to the case at bar. Flrsr. rhe contract was entered 

into in Illinois. Second, the contract was negociatcd in Illinois. and delivered in Illinois. Next, 

while the v&i& operated by Plaintiffwas located in Ohio, said vehicle was only one of multiple 
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vehicles located nationwide which make up the subjed matter of the corruact. Finally, while 

Plaint~iff is an Ohio resident living in Ohio, rhe Defendants arc domiciled in Illiuois with their place 

of business in Illinois. When constnting all of the above, it is apparent that under the holdings of 

Fmin and G&s. lllinois maintains more conracts, and therefore Illinois law is applicable. 

In considering all of the above cited cases by the Ohio Supreme Court, this Court finds the 

holdings in Csulik and Henderson are d&positive of the choice of law issue sub judiz Fit, the 

pertinent contract provisions have indiren bearing on the cboice of law question, similar IO the 

provisions in Csulik. Also similar to G&k, because the contract provisions have indirect bearing on 

the choice of law issue, they remove the policy from the general principal that the law of the srate 

where the contract was entered into governs interprerarion of the contract In addition, when 

construing the policy provisions as a whole, those provisions are ambiguous. Ott rhe one hand, the 

excess clause is contained in the contract as a safeguard to limit the liability of the Defendants in 

relarion to the financial responsibility requirements of an applicable law from a forum outside 

Illinois. Yet, the remaining clauses presume Illinois law will govern interpretation of rhe cormact 

Given this ambiguity in the provisions, the holding of G&k requires this Court to strictly construe 

rhe lllinois policy against the Defendants, and liberally construe the Illinois policy in favor of the 

Plaintiff. 

Likewise, the holding in Htmn!m~n is applicable because the facts in this use Ml squarely 

under the quesrion answered in H&on. The policy in this case was rrot delivered or issued for 

delivery in Ohio. bur the mvered vehicle was registered and principaUy garaged in Ohio. Because 

these facts fall squarely into the certified question posed to the Ohio Supreme Court in Hmdmon, the 

aKmnativc annuer to the question of wherhcr R.C. 3937.18 applies to such a policy is dispositive. 

Thus, according to CsuZ;k, supns, and Hendmon, this Court finds Ohio law, and specifically R.C. 

3937.18, is applicable to the Illinois policy herein. 
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Finally, because the Defendants’ rejection of Uh4/UIM coverage is invalid. such coverage 

ctits pursuanr to R.C. 3937.18 as a matter of law. Also, because R.C. 3937.18 requires UM/WIM 

zoverage equal the amount of the liability limitr of a particular policy, the coverage available in ibis 

case is $l.OOO,OOO.OO, which equals the amount of liability covetage provided under the contraa. 

Thus, Plaint&T’s Motion for Partial Summary Judgment must be. and hereby is. granted as a matter 

of law. 

V. CONCLUSION 

PlamrilFs Motion for Partial Summary Judgment is granted. Aaordin~y, this Court holds: 

1) uniwured motorist coverage is available to the Plaintiff under the r&v-ant policy; 2) the amount 

Df available coverage is S1,000,000.00; and 3) Plaintiff is an insured under rhe relevant policy and 

mritled to make a claim for uninsured motor& coverage. 

It is so ordered 

Jeffrey D. Boyd. Esq., Attmmey for Plaintiff 
5655 North High Sues 
suite 202 
Wortbingt0n, OH 43085 

Kenneth P. Abbamo, Esq., Attorney for Defendants 
The 113 St. Cl.& Building 
Cleveland, OH 44114 
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