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I. Ohio Law Applies With Respect to the Ohio Uninsured Motorist Coverage Provided by the Zurich Policy

As expected, Zurich contends that West Virginia law, rather than Ohio law, applies to determine whether Appellant is an insured for purposes of underinsured motorist coverage. However, Zurich fails to explain how it is possible to apply West Virginia law to coverage which is specifically intended to comply with Ohio law. Indeed, by the very terms of the rejection/selection form, Zurich adopts Ohio law by repeatedly referring to its requirements:

The Ohio Revised Code (Section 3937.18), amended, permits you the insured named in the policy, to reject the Uninsured Motorists/Underinsured Motorists Coverage or to select a limit for such coverage lower than the limit for Bodily Injury Coverage in the Policy.

* * *

In accordance with the Ohio Revised Code (Section 3937.18), amended, and Ohio Code (Section 3937.181), the undersigned insured (and each of them) –

* * *

The parties to a contract may choose which state’s law will be applied to a contract. Ohayon v. Safeco Ins. Co. of Illinois, 91 Ohio St.3d 474, 2001-Ohio-100, p. 477. In this case, with respect to the Ohio Uninsured Motorist Coverage, the contract adopts Ohio law.

II. Ohio UDM Coverage Was Not Properly Offered or Rejected with the Zurich Policy; Therefore, Ohio UDM Coverage Arises by Operation of Law

Zurich relies heavily upon the application of the H.B. 261 amendment to the Ohio Uninsured Motorist Statute, effective September 3, 1997, to demonstrate the validity of its attempt to secure a rejection of Ohio uninsured motorist coverage. However, Zurich’s attempt to reject this coverage fails even under the relaxed standards of H.B. 261. Both before and after H.B. 261, the selection of reduced uninsured motorist coverage must be in writing to be valid. Furthermore, nothing in the H.B. 261 amendment affects the Ohio Supreme Court’s holding in Linko v. Indemn. Ins. Co. of N. Am., 90 Ohio St.3d 445, 2000-Ohio-92 to the effect that, in order to validly reject or reduce uninsured motorist coverage, the insured must be given a description of the coverage, the premium for the coverage offered, and the amount of coverage the insured is statutorily entitled to purchase. Indeed, the legislature let stand the requirements of Linko until October  31, 2001, with the enactment of the S.B. 97 amendment to R.C. 3937.18
. A copy of S.B. 97 is attached here to as Appendix L. According to Section 3 of S.B. 97:

Section 3. In enacting this act, it is the intent of the General Assembly to do all of the following:

* * *

(E) To supersede the holdings of the Ohio Supreme Court in Linko v. Indemnity Ins. Co. of N. America (2000), 90 Ohio St. 3d 445, Scott-Pontzer v. Liberty Mut. Fire Ins. Co. (1999), 85 Ohio St. 3d 660, Schumacher v. Kreiner (2000), 88 Ohio St. 3d 358, Sexton v. State Farm Mut. Auto. Ins. Co. (1982), 69 Ohio St. 2d 431, Gyori v. Johnston Coca-Cola Bottling Group, Inc.(1996), 76 Ohio St. 3d 565, and their progeny. [emphasis added.]

The legislature would not have needed to express the intent to supersede Linko in S.B. 97 if the previously enacted H.B. 261 had already accomplished that purpose.

In its Brief, Zurich claims that “premium cost information is contained within the policy”. Zurich’s Brief, at p. 7. However, there is absolutely no evidence to support that assertion. The trial court ordered Zurich to produce its policy. Zurich has not produced any written document to show that it disclosed to Weirton Steel the premium cost for the Ohio uninsured motorist coverage which was being rejected. Accordingly, Zurich failed to comply with the requirements of R.C. 3937.18, even as amended by H.B. 261, in securing a rejection of UDM coverage from Weirton Steel. Therefore, uninsured and underinsured motorist coverage arises by operation of law in the same amount as the liability coverage provided by the policy, $1 million.

III. Conclusion

For the reasons set-forth above, and for the reasons set forth in Appellant’s Brief, Appellant respectfully submits that the judgment of the trial court be reversed, and the cause remanded with instructions that Appellant is entitled to underinsured motorist coverage under the Zurich policy in the amount of $2 million.
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� Of course, the S.B. 97 amendment does not apply to the case at bar because it went into effect long after Zurich issued the policy in question.
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