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Assignments Of Error

Assignment of Error No. 1

The trial court erred in granting summary judgment to Appellee Zurich American Insurance Company and finding that Ohio uninsured and underinsured motorist coverage was properly offered and rejected with the policy and that such coverage does not arise by operation of law in the amount of $1 million.

Assignment of Error No. 2

The trial court erred in granting summary judgment to Appellee Zurich American Insurance Company and in failing to find that the Zurich policy provides Ohio uninsured and underinsured motorist coverage in the amount of $1 million pursuant to the terms of the policy. 

Assignment of Error No. 3

The trial court erred in granting summary judgment to Appellee Zurich American Insurance Company and finding that West Virginia law, rather than Ohio law, applies to determine the rights of the parties under the Zurich American insurance policy.

Issues Presented For Review

Assignment of Error No. 1

Whether an insurer must till its insured the premium for underinsured motorist coverage, and disclose the amount of coverage the insured is entitled to purchase, in order for the insurer to properly offer uninsured motorist coverage and for the insured to properly reject it. 

Assignment of Error No. 2
Whether an automobile insurance policy is ambiguous regarding whether uninsured motorist coverage is provided when the declarations sheet shows that no such coverage is provided, but the policy nevertheless contains an Ohio uninsured motorist endorsement which lists $1 million as the amount of the coverage.

Assignment of Error No. 3

Whether Ohio law should be used to interpret a provision for Ohio uninsured motorists coverage which is contained within an automobile insurance policy issued in West Virginia. 

Statement of the Case

Plaintiff-Appellant Reynard Horston (“Horston”) filed this action on April 2, 2001, in the Jefferson County Court of Common Pleas. The Complaint stated a claim for personal injuries against Defendant Mary Kay Pfannenschmidt (who is not a party to this appeal), and underinsured motorist coverage against Appellee Zurich American Insurance Company (“Zurich”).

On or about April 24, 2001, Zurich filed its Answer. Defendant Mary Kay Pfannenschmidt filed her Answer to the Complaint on May 21, 2001.

On September 17, 2001, Horston filed a Motion for Partial Summary Judgment Against Zurich American Insurance Company seeking a declaration that he was entitled to underinsured motorist coverage in the amount of $1 million pursuant to Zurich’s automobile liability insurance policy issued to Appellant’s employer.

On or about November 5, 2001, Zurich filed its cross-motion for summary judgment to determine the issue of insurance coverage. 

On November 20, 2001, Horston filed his Memorandum Contra Zurich’s Motion for Summary Judgment.

The trial court granted Zurich’s Motion for Summary Judgment pursuant to a Journal Entry filed on January 18, 2002. The trial court made its decision final and appealable in its Journal Entry Nunc Pro Tunc filed on January 25, 2002.

Horston timely filed his Notice of Appeal on February 11, 2002.

Statement Of Facts

 On April 8, 1999, Plaintiff Reynard Horston was injured in an automobile accident in Jefferson County, Ohio. At that time, the automobile which Mr. Horston driving collided with an automobile operated by Defendant Mary Kay Pfannenschmidt when Ms. Pfannenschmidt failed to yield at a stop sign at the intersection of Sunset Boulevard and Welday Avenue in Steubenville, Ohio. 

At the time of the automobile collision in question, Mr. Horston was an employee of Weirton Steel Corporation (“Weirton Steel”) in Weirton, West Virginia. Weirton is the named insured on a policy of commercial automobile insurance issued by Defendant-Appellee Zurich American Insurance Company (“Zurich”), policy number 8374375-02.  The Zurich policy provides automobile liability insurance coverage in the amount of $1 million. However, Zurich contends that Weirton Steel rejected Ohio uninsured motorists coverage pursuant to a form signed by a representative of Weirton Steel in April 1998. Despite the purported rejection of UDM coverage, the Zurich policy nevertheless contains an Ohio Uninsured Motorists Endorsement which lists $1 million as the amount of coverage.

The facts surrounding the accident and Mr. Horston’s employment are supported by Mr. Horston’s affidavit which was filed in the trial court. Additionally, a copy of the Zurich policy was attached to Zurich’s motion for summary judgment. For the convenience of the Court, the following relevant portions
 of the policy are attached in the Appendix of this Brief:

Appendix C
UM/UIM Schedule

Appendix D
Business Auto Coverage Form

Appendix E
Ohio Uninsured Motorists Coverage – Bodily Injury

Appendix F
Uninsured/Underinsured Motorists Coverage Selection/Rejection /Limits Summary Form

Appendix G
Rejection of Uninsured/Underinsured Motorists Coverage, Selection of Lower Limit of Liability & Rejection of Uninsured Motorists Property Damage Coverage (Ohio)

Appendix H
Schedule of Forms and Endorsements

Law and Argument

I. Assignment of Error No. 1

The trial court erred in granting summary judgment to Appellee Zurich American Insurance Company and finding that Ohio uninsured and underinsured motorist coverage was properly offered and rejected with the policy and that such coverage does not arise by operation of law in the amount of $1 million.

A. Plaintiff Horston is Entitled to Coverage Under the Zurich Policy for the Injuries Sustained in the Automobile Collision in Question. 

Horston is entitled to underinsured motorist coverage under the Zurich policy issued to his employer, Weirton Steel, pursuant to the Ohio Supreme Court’s decision in Scott-Pontzer v. Liberty Mut. Ins. Co. (1999), 85 Ohio St. 3d 660 TA \l "Scott-Pontzer v. Liberty Mut. Ins. Co. (1999), 85 Ohio St. 3d 660" \s "Scott-Pontzer" \c 1 . In Scott-Pontzer TA \s "Scott-Pontzer" , Christopher Pontzer was employed by Superior Dairy.  He was killed in an auto accident while not engaged in the course and scope of his employment.  His surviving spouse sued Superior Dairy’s insurance carriers for underinsured motorists coverage.

Superior Dairy had a commercial auto liability policy issued by Liberty Mutual which provided $1,000,000 of commercial auto liability and uninsured/underinsured motorists coverage. The Ohio Supreme Court held that Pontzer was entitled to underinsured motorists coverage under his employer’s auto policy. The court noted that the “named insured” on the policy was “Superior Dairy.”  Recognizing that corporations don’t drive cars and people do, the Court found uninsured/underinsured coverage in the policy, stating:

It would be contrary to previous dictates of this court for us now to interpret the policy language at issue here as providing underinsured motorist insurance protection solely to a corporation without any regard to persons. (citations omitted).  Rather, it would be reasonable to conclude that “you,” while referring to Superior Dairy, also includes Superior’s employees, since a corporation can act only by and through real live persons….Here, naming the corporation as the insured is meaningless unless the coverage extends to some person or persons—including to the corporation’s employees. Scott-Pontzer TA \s "Scott-Pontzer" , supra at 664.

Applying the law to this case indisputably results in Plaintiff having UIM coverage under the Zurich commercial auto policy. The named insured on the policy indicates as follows: “Weirton Steel Corporation”. On the policy’s declarations page, the named insured is designated as a corporation.

Under these facts, Plaintiff is certainly entitled to coverage under the Zurich policy. The definition of the “insured” in the Zurich auto policy is exactly the same as the Scott-Pontzer TA \s "Scott-Pontzer"  policy:

B. WHO IS AN INSURED

1.
You.
2.
If you are an individual, any “family member”.
3.
Anyone else “occupying” a covered “auto” or a temporary substitute for a covered “auto”. The covered “auto” must be out of service because of its breakdown, repair, servicing, loss or destruction.

4.
Anyone for damages he or she is entitled to recover because of “bodily injury” sustained by another “insured”. Zurich policy, Ohio Uninsured Motorists Coverage – Bodily Injury, endorsement number CA 21 33 12 97, p. 2 of 4, emphasis added.

Pursuant to Scott-Pontzer TA \s "Scott-Pontzer" , “You” includes not only Weirton Steel Corporation, but also all of Weirton Steel’s employees. Therefore, Mr. Horston is entitled to underinsured motorist coverage under the Zurich policy for the injuries sustained in the April 8, 1999 automobile accident.

B. UDM Coverage Was Not Validly Rejected Under the Zurich Policy.

Zurich contends that Weirton Steel rejected uninsured motorist coverage pursuant to a form signed on April 29, 1998, by the Weirton Steel Risk Manager. See attached Appendix F. However, this form was not sufficient to constitute a valid offer and rejection of coverage as required by statute. Therefore, $1 million of UDM coverage is available under the policy despite the rejection attempt.

Pursuant to R.C. 3937.18 TA \s "R.C. 3937.18" , no policy of automobile insurance may be issued unless uninsured and underinsured motorist coverage (UDM coverage) is offered with the policy in the same amount as the liability coverage, and the insured or applicant expressly rejects such coverage or selects a reduced limit of liability. R.C. 3937.18 TA \s "R.C. 3937.18" (A). The Ohio Supreme Court considered what steps were necessary to reject or reduce UDM coverage in Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St.3d 565 TA \l "Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St.3d 565" \s "Gyori" \c 1  and Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445 TA \I “Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445” \s "Linko" \c 1 . If UDM coverage is not properly offered and validly rejected, then UDM coverage arises under the policy by operation of law. See Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161 TA \l "Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161" \s "Abate" \c 1 .

In Gyori TA \s "Gyori" , Robert Gyori was injured in an automobile accident caused by an uninsured motorist. At the time of the crash, Gyori was driving an automobile owned by his employer, Johnston Coca-Cola. Johnston Coca-Cola covered the vehicle with a business auto policy issued by Lumbermans Mutual and an umbrella policy issued by National Union. When it purchased the policy, Johnston Coca-Cola told Lumbermans that it wanted to reject UDM coverage in every state where it was possible to do so. Accordingly, Lumbermans Mutual prepared the auto policy without Ohio UDM coverage, and sent a form to signify the rejection of coverage. However, the rejection form was not completed by Johnston Coca-Cola and returned to Lumbermans Mutual until after Gyori was injured. Johnston Coca-Cola also specified that it did not want UDM coverage with its umbrella policy. Accordingly, National Union issued the umbrella policy without providing UDM coverage. 

In evaluating the effectiveness of the rejections of coverage, the Ohio Supreme Court held as follows:

· UDM coverage must be offered in writing and cannot be rejected until it is offered; therefore, UDM coverage arose by operation of law under the umbrella policy. See Gyori TA \s "Gyori" , syllabus para. 1;

· A written rejection of UDM coverage must be executed and returned to the insurer before the beginning of the policy period; accordingly UDM coverage arose by operation of law under the business auto policy. See Gyori TA \s "Gyori" , syllabus para. 2.

Accordingly, the Gyori TA \s "Gyori"  court held that UDM coverage arose by operation of law under both the business auto and umbrella policy.

In Linko TA \s "Linko" , the Ohio Supreme Court further elaborated as to the requirements of rejecting or reducing UDM coverage. Michael Linko was killed in an automobile accident caused by an underinsured motorist. At the time of the crash, Linko was driving a car owned by his corporate employer, SGIC. SGIC was a subsidiary in an extended family of companies. SGIC and its related companies were all covered under an automobile insurance policy issued by Indemnity Insurance Company (“Indemnity”). The named insured on the Indemnity policy was SGC, a parent corporation of the SCIC. An employee of SGC (the parent company) signed a rejection form which purported to eliminate UDM coverage under the policy. By endorsement, the subsidiaries of SCIC (including Linko’s employer) were also considered “insureds” under the policy.

The Ohio Supreme Court held that Linko’s family was entitled to UDM coverage under the policy because the attempt to reject the coverage was not valid. The Court made several observations about what is necessary to comply with the statutory scheme for the offer and rejection of UDM coverage:

· The insured must provide a description of the coverage;

· The premium for the UDM coverage must be disclosed; 

· The UDM coverage limit must be disclosed; 

· An offer of UDM coverage to a separately incorporated “parent” corporation does not constitute an offer to an insured “subsidiary” corporation.

· A “parent” corporation does not have implied authority to reject UDM coverage on behalf of a separately incorporated subsidiary corporation.

· An insurer must show a valid offer and rejection of UDM coverage on the four corners of the contract, and may not rely upon extrinsic evidence to show compliance with its statutory duty to offer the coverage.

For all of these reasons, the Linko TA \s "Linko"  court held that the attempt to reject coverage under the Indemnity policy was invalid.

In the case at bar, the rejection form upon which Zurich relies does not disclose the premium of the UDM coverage nor the limits of liability of the UDM coverage that the insured is statutorily entitled to purchase. Accordingly, the rejection form signed by a representative of Weirton Steel does not comply with at least two of the criteria set-forth in Linko TA \s "Linko"  and Gyori TA \s "Gyori" . 

However, Zurich contends that the Linko/Gyori criteria do not apply to the case at bar because these cases were superceded by the H.B. 261 amendment to R.C. 3937.18 TA \l "R.C. 3937.18” \s "R.C. 3937.18" \c 2 . In summary, the H.B. 261 amendment changed the requirements for rejecting or reducing uninsured motorist coverage by 1) requiring the rejection to be in writing; 2) allowing an applicant, in addition to the named insured, to sign the rejection; 3) making the rejection by one named insured or applicant effective as to all other insureds under the policy; and 4) creating a presumption that uninsured motorist coverage was validly offered if the coverage was properly rejected.

Unquestionably, the H.B. 261 amendment impacts the holdings of Linko TA \s "Linko"  and Gyori TA \s "Gyori" , supra. However, there is no basis to conclude that the amended statute in any way altered the two common-sense holdings in Linko TA \s "Linko"  that UDM coverage cannot be meaningfully offered and validly rejected unless 1) the insured is told how much it costs; and 2) the insured is told the amount of coverage the insured is statutorily entitled to purchase. Pillo v. Stricklin (December 31, 2001), Stark App. No. 2001CA00204, unreported TA \l "Pillo v. Stricklin (December 31, 2001), Stark App. No. 2001CA00204, unreported" \s "Pillo" \c 1 , attached as Appendix K.

In Pillo TA \s "Pillo" , Pillo purchased an automobile insurance policy issued by Progressive Insurance Company. The policy provided liability coverage in the amount of $100,000 per person up to $300,000 per accident. However, when purchasing the policy, Pillo’s wife signed forms purportedly reducing the uninsured motorist coverage to $25,000 per person up to $50,000 per accident. The coverage reduction forms failed to comply with the Linko TA \s "Linko"  standards, i.e. the forms neither stated the premium for the coverage nor a statement of the full amount of coverage available. The parties agreed that the H.B. 261 amendment applied to govern the rights of the parties, and Progressive argued that the Linko TA \s "Linko"  requirements no longer applied in light of the amendment.

The Fifth District Court of Appeals disagreed. After finding that the reduction forms failed to comply with Linko TA \s "Linko" , the Court went on to address the applicability of Linko TA \s "Linko"  in light of the H.B. 261 amendment:

We concur with appellees that the 1997 Amendments to R.C. 3937.18 TA \s "R.C. 3937.18"  did not eliminate the Linko requirements. As noted by appellees, no provisions in H.B. 261 clarified or modified what the contents of a written offer must be. In the case sub judice, the trial court, applying Linko, held that appellees' rejection of the full amount of uninsured/underinsured motorist coverage was invalid because "Progressive's [appellant's] offer was not a complete written offer as required above by Linko. There is no brief description of the UM/UIM coverage. The premium for UM/UIM coverage is not stated. There is no statement on the waiver form as to the full amount of UM/UIM coverage available." We concur.

* * *

Appellant, in its brief, argues that the form signed by appellee Gail Pillo rejecting the full amount of uninsured/underinsured motorist coverage was valid and enforceable. Appellant specifically points to the following language contained in R.C. 3937.18 TA \s "R.C. 3937.18" (C): A named insured's or applicant's written, signed rejection of both coverages as offered under division (A) of this section, or a named insured's or applicant's written, signed selection of such coverages in accordance with the schedule of limits approved by the superintendent, shall be effective on the day signed, shall create a presumption of an offer of coverages consistent with division (A) of this section, and shall be binding on all other named insureds, insureds, or applicants.

According to appellant, the "presumption" referred to above constitutes a conclusive presumption as opposed to a rebuttable presumption. We, however, do not agree. According to State v. Myers (1971), 26 Ohio St.2d 190, 201, " * * * statutory presumptions not specifically designated to be conclusive, may be rebutted by other evidence. * * * " (Citations omitted.) Thus, since the statutory presumption set forth in R.C. 3937.18(C) is not "specifically designated to be conclusive", we find that the same is rebuttable. See also Thomas Steel Strip Corp. v. Limbach (1991), 61 Ohio St.3d 340. In short, the presumption of an offer of coverages consistent with R. C. 3937.18(A) was rebuttable. Based on the foregoing, we find that appellees rejection of the full limits of uninsured/underinsured coverage was invalid.

Pillo TA \s "Pillo" , supra, at Appendix K6-8. 

Pillo TA \s "Pillo"  correctly holds that the H.B. 261 amendment to R.C. 3937.18 TA \s "R.C. 3937.18"  does not allow insurers to evade their obligation to offer UDM coverage in a way that is meaningful.  At a minimum, the insureds must be informed how much they are entitled to buy, how much it costs, and what it is. In this case, Zurich did not state the premium for the coverage that is being rejected or state the limit of coverage that is available for purchase. 

In the absence of a valid reduction of coverage under the Zurich policy, this Court should hold that UDM coverage arises by operation of law in the amount of $1 million.

II. Assignment of Error No. 2

The trial court erred in granting summary judgment to Appellee Zurich American Insurance Company and in failing to find that the Zurich policy provides Ohio uninsured and underinsured motorist coverage in the amount of $1 million pursuant to the terms of the policy. 

Although Zurich contends that UDM coverage was rejected by its named insured, Weirton Steel Corporation, the Zurich policy nevertheless contains an Ohio Uninsured Motorists Endorsement which appears to provide coverage in the amount of $1 million. Hence, even if Weirton Steel attempted to reject Ohio UDM coverage, it certainly appears that Zurich ignored the rejection and provided $1 million of UDM coverage.

Admittedly, the “UM/UIM Schedule”, attached as Appendix C, shows “NONE” for Ohio UM and UIM coverage. Nevertheless, for reasons unknown, the policy itself contains an Ohio Uninsured Motorist endorsement. Furthermore, instead of listing “none” as the amount of coverage, the Ohio UDM endorsement instead proclaims coverage limits of “$1,000,000 Each ‘Accident’”. See Ohio Uninsured Motorist Coverage – Bodily Injury, endorsement No. CA 21 33 12 97, page 1 of 4, attached hereto as Appendix E.

At the very least, the policy is ambiguous on its face as to whether Ohio UDM coverage is provided. Such ambiguity must be resolved against the insurer and in favor of coverage. King v. Nationwide Ins. Co. (1988), 35 Ohio St.3d 208 TA \l "King v. Nationwide Ins. Co. (1988), 35 Ohio St.3d 208" \s "King" \c 2 . Accordingly, the trial court erred in failing to find that the Zurich policy provided $1 million of UDM coverage on its fact notwithstanding the purported attempt to reject it.

III. Assignment of Error No. 3

The trial court erred in granting summary judgment to Appellee Zurich American Insurance Company and finding that West Virginia law, rather than Ohio law, applies to determine the rights of the parties under the Zurich American insurance policy.

The trial court erred in finding that West Virginia law, rather than Ohio law (i.e. Scott-Pontzer TA \s "Scott-Pontzer" ) applies in determining the rights of the parties in this case. In doing so, the trial court apparently adopted Zurich’s interpretation of Ohayon v. Safeco Ins. Co. of Illinois (2001), 91 Ohio St.3d 474 TA \l "Ohayon v. Safeco Ins. Co. of Illinois (2001), 91 Ohio St.3d 474" \s "Ohayon" \c 1 . However, Ohayon TA \s "Ohayon"  is easily distinguishable from the case at bar. 

In Ohayon TA \s "Ohayon" , Jacob and Brenda Ohayon were residents of Ohio. They owned three vehicles in Ohio and purchased an automobile insurance policy which was issued to them by Safeco in Ohio. By all indications, the policy was intended to provide coverage for Ohio drivers and their vehicles. However, the Ohayons were involved in an accident caused by an underinsured motorist while visiting Pennsylvania. 

The Ohayons were entitled to more coverage under Pennsylvania law than under Ohio law.
 The Ohayons argued that the policy should be interpreted under the law of Pennsylvania where the accident happened. Safeco, on the other hand, argued that the policy should be interpreted in Ohio, because Ohio had the most direct contract with the formation of the contract. In holding in favor of Safeco, the Ohio Supreme Court decided that an action for UDM coverage sounds in contract; therefore, the law of the state most closely related to the contract will determine the rights of the parties. 

The case at bar is materially distinguishable from Ohayon TA \s "Ohayon" . Even though the Zurich policy was issued to a West Virginia corporation, the policy itself is clearly intended to incorporate the laws of other states. The UM/UIM Schedule of Limits of Liability (attached as Appendix C) lists all 50 states plus the District of Columbia and Puerto Rico. The Uninsured/Underinsured Motorists Coverage Selection/Rejection/ Limits Form (attached as Appendix F) also lists all of these states and territories. The policy itself provides separate uninsured motorists endorsements for West Virginia, South Carolina, Ohio, Indiana, and Pennsylvania. (See Schedule of Forms and Endorsements, attached as Appendix H). It is nonsensical to conclude that West Virginia law applies to all of these coverages which were obviously designed to comply with and incorporate the law of other states.

Indeed, the Miami County Court of Common Pleas confronted facts virtually identical to the case at bar in Caylor v. Pacific Employers Ins. Co. (August 3, 2001), Miami C.P. No. 99-400, unreported TA \l "Caylor v. Pacific Employers Ins. Co. (August 3, 2001), Miami C.P. No. 99-400, unreported" \s "Caylor" \c 1 . In Caylor TA \s "Caylor" , the plaintiffs were residents of Ohio and involved in an automobile collision in Ohio. The plaintiff was employed by a subsidiary of a Delaware corporation with its principle place of business in Missouri. The employer was an insured under a business auto policy issued by CIGNA to the employer’s parent corporation, and plaintiff contended that he was entitled to coverage under the policy pursuant to Scott-Pontzer TA \s "Scott-Pontzer" , supra. CIGNA argued that Missouri law controlled the rights of the parties pursuant to Ohayon TA \s "Ohayon" , and therefore, Scott-Pontzer TA \s "Scott-Pontzer"  was not applicable. In Caylor TA \s "Caylor" , as in the case at bar, the CIGNA policy was a national policy which incorporated uninsured motorist coverage for a number of different states. In particular, the CIGNA policy purported to reject Ohio UDM coverage. The court rejected the notion that Missouri law applied to determine the existence of coverage regardless of where the accident occurred or where the injured claimant lived:

In balancing the above, it appears clear to the Court that Thermadyne [the employer] and CIGNA were aware that the business auto policy executed in Missouri would be applicable to automobiles garaged and used for business purposes in Ohio, and they attempted to limit any construction of the policy under Ohio law for underinsured purposes. Thus they implicitly chose Ohio law to apply to the policy. Caylor TA \s "Caylor" , supra, Appendix I-4.

Defendant Zurich’s position was also rejected by the Wood County Court of Common Pleas in Cincinnati Ins. Co. v. Simpson (March 23, 2001), Wood C.P. No. 99CV302, unreported TA \l "Cincinnati Ins. Co. v. Simpson (March 23, 2001), Wood C.P. No. 99CV302, unreported" \s "Simpson" \c 1 . In Simpson TA \s "Simpson" , the plaintiff was employed by Lear Corporation. Lear Corporation was insured under an automobile insurance policy issued by Zurich. The plaintiff lived in Ohio, and the accident occurred in Ohio; therefore, the plaintiff argued that he was entitled to coverage under the Zurich policy pursuant to Ohio law. Zurich argued that Michigan law should apply pursuant to Ohayon TA \s "Ohayon"  because the policy was negotiated in Michigan and delivered in Michigan to a Michigan corporation. In applying the choice of law for contracts, the Court concluded that Ohio law applied:

The place where the subject matter of the contract is located” provides guidance. In the present case, the location of the subject matter of the contract is the location of the risk insured by the Zurich policy. In the policy, a UM/UDM endorsement specifically covers the risk of an insured colliding with and uninsured or underinsured motorist in Ohio. Therefore, at least one of the locations of the subject matter of the Zurich policy is Ohio.

* * *

As the Zurich policy has an endorsement specifically insuring the risk of colliding with and uninsured/underinsured motorist in Ohio, it indicates that Zurich meant for Ohio law to apply to the endorsement. Therefore, this contact favors Ohio.

Like the previous contact, the domicile and place of business of the parties also provides guidance. In the case at bar, Lucas and his parents are located in Ohio. Moreover, although Zurich is headquartered in Illinois, Zurich is licensed and conducts business in Ohio. As the risk insured under the policy was in Ohio, the accident occurred in Ohio and the parties are both located in Ohio, this contact assumes great importance. * * * Therefore, this contract favors the application of Ohio law. Simpson TA \s "Simpson" , supra, p. 9-10.

In this case, the Zurich policy plainly contemplates the application of Ohio law. The Uninsured Motorist endorsement in question is titled “Ohio Uninsured Motorists Coverage – Bodily Injury”. See Appendix E, emphasis added. Furthermore, the form selected by Zurich in an effort to secure a rejection of Ohio UDM coverage is titled “Rejection of Uninsured/Underinsured Motorists Coverage, Selection of Lesser Limits of Liability & Rejection of Uninsured Motorists Property Damage Coverage (Ohio).” It does not make sense to apply West Virginia law in the evaluation of these provisions. 

For the reasons set-forth in Caylor TA \s "Caylor"  and Simpson TA \s "Simpson" , supra, this Court should find that Ohayon TA \s "Ohayon"  is distinguishable and not controlling with respect to policies which specifically refer to and incorporate coverage intended to apply in other states. 

IV. Conclusion

For the reasons set-forth above, the judgment of the trial court should be reversed, and this Court should enter judgment that Appellant Reynard Horston is entitled to underinsured motorist coverage under the Zurich policy in the amount of $1 million.

Respectfully Submitted,

CLARK, PERDUE, ROBERTS & SCOTT
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Appendix

� In Pennsylvania, unlike Ohio, insurers are not permitted to reduce UDM coverage limits by the amount recovered from the tortfeasor’s liability insurer. 
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