IN THE FRANKLIN COUNTY COMMON PLEAS COURT
KATHLEEN M. GRIFFITH, et. al.,
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WAUSAU BUSINESS INSURANCE CO.,
:
Judge Bessey





et. al., 
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Defendants.


:







PLAINTIFFS’ MOTION IN LIMINE

Now come Plaintiffs, Kathleen M. Griffith and James Griffith, by and through their undersigned counsel, and hereby move the Court in limine to exclude:

(1) any argument or questioning concerning a witnesses’ or a jurors’ understanding of Ohio insurance law;

(2) any argument or questioning regarding a witnesses’ or jurors’ view of the “fairness,” of the law of Ohio as set forth by the Ohio Supreme Court in Scott-Pontzer v. Liberty Mut. Ins. Co., (1999) 85 Ohio St. 3d 660; and 

(3) any argument or questioning regarding the manner in which Plaintiffs became entitled to coverage under the policies that are the subject of this case.

Any argument or evidence elicited from such questioning would be irrelevant and inadmissible because it goes to matters of law and not any factual issues in dispute.  Equally important, any argument or questioning on such issues would be for the purpose of contradicting this Court’s rulings that the Plaintiffs are insureds, and are thereby entitled to insurance coverage under the policies that are the subject of this case.  


A Memorandum In Support of this motion is attached hereto.  A proposed order granting this motion shall be separately provided to the Court.
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James E. Arnold, Esq.
     (0037712)







Clark, Perdue, Roberts & Scott Co., LPA







471 East Broad Street







Columbus, OH  43215







Telephone:  (614) 469-1400







Facsimile:  (614) 469-0900







jea@cprslaw.com

Attorneys for Plaintiffs Kathleen M. Griffith and James Griffith
MEMORANDUM IN SUPPORT

FACTS


This case arose on September 14, 1999, when defendant, Donald Riley, drove left of center and crashed head on into the vehicle driven by Plaintiff, Kathleen Griffith. Mrs. Griffith suffered serious personal injuries—including partial paralysis caused by a closed head brain injury, numbness and weakness of her extremities, and other physical and emotional consequences.


It is undisputed that on September 14, 1999, The Granville Exempted Village School District (“Granville”) employed Kathleen Griffith as a teacher.  Granville was insured by both Wausau Business Insurance Company (“Wausau”) and Nationwide Agribusiness Insurance Company (“Nationwide”).


Pursuant to Scott-Pontzer v. Liberty Mut. Fire Ins. Co., (1999) 85 Ohio St. 3d 660, Mr. and Mrs. Griffith made claims for underinsured motorists coverage under both the Wausau and Nationwide policies.  Following motions and cross-motions for summary judgment, this Court has ruled that, as a matter of law, both policies provide underinsured motorist coverage to the Plaintiffs; and both Plaintiffs are insureds under the policies.  See Decisions of September 27, 2001 and March 27, 2002.


With these rulings, the Court has resolved the legal issues of whether Plaintiffs are entitled to coverage under the defendants’ policies.  Nevertheless, Plaintiffs anticipate that the Defendants will attempt to elicit testimony or argue regarding the “fairness” of Scott-Pontzer.  For example, Defendants may attempt to question Plaintiffs about whether or not they “thought” they were insureds under the Defendants’ policies – a completely irrelevant issue to whether or not they are in fact insured under the law.  Or, they may question Plaintiffs as to whether they thought they were insured under Mrs. Griffith’s employer’s policies if she was not in the course and scope of her employment at the time of the accident – again, an irrelevant issue because she was insured, whether she thought she was or not.  The same holds true for Mr. Griffith – whether or not he thought he was insured under his wife’s employer’s policies is irrelevant to whether or not he was in fact insured under those policies under the law of Ohio.

Eliciting statements from witnesses relating to what they think is “fair,” or what they believed regarding coverage under the law is inappropriate.  This motion seeks an order prohibiting the Defendants from pursuing any line of questioning, or making any argument regarding the witnesses’ or jurors’ understanding of Ohio law, or their conceptions of the “fairness” of such law as set forth by the Ohio Supreme Court in Scott-Pontzer.
ARGUMENT

Irrelevant Evidence Is Inadmissible At Trial Under Well-Established Principles of Ohio Law











Only relevant evidence is admissible.  See Evid. R. 402.  To be relevant, evidence “must have relevancy to the question in issue, and tend to prove it.  If not a link in the chain of proof, it is not properly receivable.”  Thompson v. Bowie, 71 U.S. 463, 471 (1866).  The Ohio Rules of Evidence succinctly provide the same guidance.  Under the Rules, evidence must make the existence of a fact of consequence to the determination of the action more or less probable than it would be without the evidence.  See Evid. R. 401.  If the proffered evidence fails to address a factual issue in the case at bar – making its determination more or less likely – it is not relevant and thus inadmissible.

In Brown v. City of Cleveland, 66 Ohio St.2d 93 (1981), the Ohio Supreme Court applied these fundamental rules to uphold the trial judge’s decision to exclude evidence proffered in a zoning action.  In that case, there were two “disputed” issues:  (1) the size of the land and building involved, (2) the nature of the non-conforming use giving rise to the plaintiff’s request for a variance.  The court concluded that evidence that would demonstrate that the plaintiff had obtained licenses that would be needed to conduct business – which did not address the “disputed issues” -- was properly excluded since it was irrelevant.  Brown at 97.  

Several Ohio appellate courts have similarly held that irrelevant evidence must be excluded at trial.  One such example is found in WUPW TV-36 v. Direct Results Marketing, Inc., 70 Ohio App.3d 710 (10th Dist. Ct. App. 1990).  There, the Court recognized that the issue in dispute was whether the parties had entered into a contractual relationship.  Thus, it held that evidence relating to the defendant’s overall profit structure did not address that issue and was, therefore, properly excluded as irrelevant.  Id. at 718-19.  See also, Inner City Wrecking Co. v. Bilsky, 51 Ohio App. 2d 220 (8th Dist. Ct. App. 1977) (excluding irrelevant evidence, noting at 229, “that evidence, to be admissible, must relate and be confined to the matter or matters in issue in the case at bar.”).

Here, any attempt on the Defendants’ part to elicit testimony or submit arguments contradicting this Court’s interpretation of Ohio law and controlling Ohio Supreme Court authorities would be an attempt to introduce irrelevant evidence.  The issue of whether Plaintiffs are entitled to coverage under the policies issued by the Defendants has been resolved by this Court as a matter of law.  Accordingly, “fairness,” or what a witness thought about whether they were entitled to coverage is irrelevant.  It is not an appropriate issue for the consideration of the jury.  Indeed, if such evidence was appropriate, the evidence that would be best suited to counter it would be this Court’s own rulings on the issues.  To do that would effectively put the Court on trial, which is precisely why such argument or evidence is improper.

The jury’s role in this case is simple – to determine the actual damages incurred by the Plaintiffs, for which these Defendants are liable.  Testimonial evidence regarding whether the Defendant should be liable, or whether it is fair that the Defendant is liable for any damages is beyond the scope of the issues before the jury.
  Such evidence, testimony, or arguments do not make the existence of a fact of consequence to the action more or less probable, and is, therefore, irrelevant and inadmissible at trial under Ohio law. 

CONCLUSION

For the reasons set forth herein, the Plaintiffs respectfully requests that the Court exclude any arguments or questioning regarding (1) the jurors’ or witnesses’ understanding of Ohio insurance law; (2) their conceptions of the “fairness” of that law, as set forth in Scott-Pontzer; or (3) how Plaintiffs became insureds under the policies involved.  







Respectfully submitted,
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Facsimile:  (614) 469-0900







jea@cprslaw.com







Attorneys for Plaintiffs Kathleen M. Griffith 






and James Griffith

CERTIFICATE OF SERVICE

I, James E. Arnold, hereby certify that Plaintiffs’ Motion in Limine was served upon Nicholas E. Subashi and David Arens, Law Offices of Nicholas E. Subashi, Attorneys for Defendants, Wausau Business Insurance Company and Nationwide Agribusiness Insurance Company, 2305 Far Hills Avenue, Dayton, Ohio 45419, Brian Bradigan, Attorney for Defendant, Donald J. Riley, 3948 Townsfair Way, Suite 230, Columbus, Ohio and Perry Doran, Attorney for Defendant, Community Insurance Company, d/b/a/ Anthem Insurance Company, Vorys, Sater, Seymour & Pease, LLP, 52 East Gay Street, Columbus, OH 43215 by telefax and depositing a copy of same in the United States mail, properly addressed and postage prepaid, this ____ day of March, 2002.

_____________________________________

James E. Arnold, Esq.

� Further, interpreting the meaning and state of the law is not within the province of the jury.  Rather, “a jury’s role is to make findings of fact, to weigh the credibility of witnesses, and to apply the law, as given, to the evidence admitted, not to interpret the language of [the law].”  Dean v. Conrad, 134 Ohio App. 3d 367 (1st Dist. Ct. App. 1999) (emphasis added.).
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