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¥ IN THE COURT OF COMMON PLEAS
: CUYAHOGA COUNTY, OHIC
!

i MICHAEL GILCHRIST ) CASE NO. 420200

: )

3 Plaintiff )

k ) OPINION AND RULING ON
: Vs, ) MOTION FOR SUMMARY
i ) JUDGMENT

1 ARTHUR GONSOR, et at., )

)

I : }

; Defendants }

| )

: Kenneth R, Callahan, J.:

5 1. BACKGROUND

This case is before the Court on the Partial Motion for Summary Judgment of the Plaintiff,
: ' Michael Gilchrist, who1s seeking declaratory judgment in his favor on the issues of coverage under
o .
: the underinsured motorist provisions of the policies of new party Delendant United States Fidetity .

and Guaranty Co. {USI & G}, and the Defendant’s briel in opposition. Alse before the court for
' consideration is the motion for summary judgment Nled on behalf of new party Defendants S Paul

*! Firc and Marine Insurance Company (S0 Paul) and new party Defendant, USF & G, as well as the :

| brief in opposition filed by the Plaintiff.
' For the reasons embodied in this Opinion, the Defendants’ motion for summary judgment

" is denied in part and granted in part. The Plaintiff's motion for partial sumumary judement on the

issue of coverage s granted,
i



13, FACTS

On August 19, 2000, Michacl Gilchrist was working for United Rentals, Inc., m abarmmcaded '
construction rone, when he was hit by Arthur Gonsor, who was drniving under the influence of
alcohe!'. The Plaintiff was severely wounded. Gilchrist sulfered muitiple fractures, as wellasa
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|
Eb rain injury. Defendant Gonsor carried liabilily insurance with Progressive with hiatnlity houts of
!
5

H . . . . . e
] At the time of the accideni, the Plaictiff’s employer carned three policies of liability

' insurance. The first policy is a Commercial Insurance Policy issued by the Unated States Fidehity and

) | :
; | Guaranty Company (USFE&G), Policy No. DRE2256201 . The insurance policy spoke specificalty

;i 1o the uninsured motorist coverage requirements m Kansas, Nebraska, and Cregon, bul was silent -

- a5 1o OQhio. The second policy, also issucd by USF&G, 1s an Excess Auto Liability Policy, Policy
i No. DRE 2556200%.  The Defendant USEF & G also carried a commercial general liability policy

| {Tolicy No. DRE 2256204}
'
TII. LAW AND CONCLUSIONS OF LAW
i
Ohio Rule of Civil Procedure 56(C) provides that summary judgment may be rendered when

' the pleadings, depositiens, answers to interrogatories, wrilten admissions, affidavits, transcripts of

. " evidence in the pending case, and writien stipulations of fact demonstrate the absence of any genuine
I
I

issue of material fact.  The moving party bears the initial burden of demonstrating the absence of -

_ '"The tortfeasor is incarcerated ut the time of this wnting.

! | *Currently there is no policy underwritten by St. Paul before the court in any motions. In
the pleadings, $t. Paul and USF & G contain the sumc address and are represented by the

| ? same counscl who has filed the dispositive molions on behalf of St. Paul and USEF & G.
For the purposes of this ruling the Court will ircat the two insurance companics as the

.| same entity.
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a genuine ssue of matcrial fact on the essential elements of the nonmoving party’s claims. Dresher

v. Burt {1996), 75 Ohio St. 3d 280. Summary judgment is appropriate if reasonable minds can come

|

to but one conclusion, that based on the evidence. no genuine 1ssue of matertal fact exists.
|

I COMMERCIAL AUTO LIABILITY POLICY

H

¥ In order to determine whether or not coverage exists, the court must determine whether or |

i
ot the Defendant is a selfiinsurer and exernpt Tor the requirements of Ohio Revised Code § :'

:3937.18.% 'Ihe Defendant contends that the commercial aulo hability policy is a fronting apreerent.

¢ In a fronting agreement, the policy has liability limits equal to the amount of the deductible. Inthese |

l l siluations the insurance company completes all required filings 1 order to ful All the auta Ninancial |
5 :
_ responsibility laws of the multi-state region thal the cmployer operates motor vehicles in, b the |
' ctnployer retains the nisk of loss accruing from liability, In the present case, the commereial auto -
i%liuhilily policy issued by USF & G to Unted Rentals has policy hmits Lhat match the policy .
H :

'l deductibles, i.e., $1,000,000.00. The Defendant contends that the policy isa fronting agreement and

H

| . thus makes them self insured, which alleviates them from the requirements of  Ohio Revised Code

: §3937.18. In support of this contention, the Defendants vely on Lafferty v. Reliance Ins. Co. (2000),
' 109 F. Supp. 2d 837, where the U.S. District Court for the Southern Distnct of Oho held:

.I The court concludes that under the matching deductible policy issucd by

Reliance [the Plaintiff’s emplover's insurance company], Conrail [the Plaintift’s employer]

was a self-insurer in the practical sense and that the Reliance policy was not subject to the
. provisions of Glio Revised Code § 3937.18.

The Delendant asserts that the Ohio Supreme Court's holding in Grange v Refiners

" Transport {1986) 21 Ohio St. 3d 47 is also controlling. In Grange, the Ohio Supremc Court upheld
i :

This statute makes mandatory the offering of uninsured motorist coverage by insurance
companies licensed in the state. An insurer bears the burden of showing that any

' rejection of vninsured/underinsured moterist coverage was knowingly made by the
customer. Failure to provide such evidence creales such coverage as a matter of law,
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an appeal from the Eighth Appellate District Court and found that a self-insurer does not issue

motor vehicle insurance policies. The Grange courl found that there 1s no uncqual bargaining
§
'1pﬂsition hetween the insured and the selfiinsurer because a sclf-insurer is m facl “dealing with

himsell. The court concluded that if one were 10 require a self-insurer to follow the mandates of

{1 Ohio Revised Code §3937.18, the requiremcnt would defy logic since it would require one to write

"' a Tejection notice to himself declining the coverage.

The Plaintiff relies upon a recent ruling from the Eighth Appeliate District Court. In Tyfer

v, Kelley (1994), 98 Ohio App. 3d 444, a car rental company (which was certified as a scll-insurcr),
'}
; ' tost its sclf-insurer status by electing to offer and extend coveragy Lo its customer and thus brough
I :

ijilsell' within the requircments of Ohio Revised Code § 3937.18. The Plaintiff contends that

4

'} ussuming arewendo, that the Defendant was a self-insurer®, the fact that they elected to extend

"Uninsured coverage to a portion  of their  customers whosc state legislatures require that
i

;Euninsurcdmndeﬁnsured coverage be offered, the USF & G policy brought itself within the -
| :

' requirement of the uninsured motorist statute and thus umnsured! underinsured coverage is available

: 10 them as a matter of law.

The Defendant attempts to distinguish the case al bar from T/er due to the lact that Tyfer
I invalved a situation where a self insurer offered liability insurance coverage to the pubhc. This court
finds the Defendant’s argument to be without ment. The fact that whether or not the coverage
: offered is oftered to a corporation or an individual is irrelevant in the prescat climate of insurance
policy interpretation. See generally, Scoit-Ponzer v. Liberty Mutual Ins. Co. {1999) 85 Oluo 5t 3d

I 660 (court took issue with the "You" referred to in the policy and found "that naming the corporation

t: 4The Plaintiff contends that this inference is strengthened duc to the admission el the
" Defendants they were not a certified sclf-insurer in State of Ohio on the date ol the
L

1 accident.
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” ; the insured is meaningless unless the coverage extends to some person or persons.”)
|
! : COMMERCIAL GENERAL LIABILITY POLICY

[

! At the time of the accident, the PlaintifTs employcr had Policy No. DRE 2256204, 1n effect
Hi

14

i§which was issuted by USF & G. The Dclendant claims that this pelicy does not qualify as "an -
1

i | automohile liability or motor vehicle liabilily policy of insurance” pursuant (o the Ohio Supreme

i
:: Court'srocont Jecimion in Dunilion
I'h

f | it does not expressly provide automobile hiability coverage, but instead stmply provides liability |
| '
‘icoverage for bodily injury and property damage. The Plaintiff’s brief in oppesition to the
N
I
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Dclendant’s motion for summary judpment does not address this issuc.  As the Plaintil} avers that |
: he is not claiming coverage under the Commercial General Liability Policy, the Defendant’s motion
il

" for summary judgment as {o coverage under the Commercial Generat Liamhity Policy 15 granled.

EXCESS POLICY

At the time of the accident, the Plaintiff’s employer had coverage under  Policy No. TIRE

.1 25526200, which was an exccss gencral Hability policy issued by USF & (. Excess or sccondary '

i coverage is coverage whercby, under the terms of the policy, lability only attaches alier a

predetermined amount of coverape has been exhausted. A sceond insurer greatly reduces his rish |
I of logs. This reducad risk is reflected in the cost of the policy. Continental Marble & Granite v .
| Canaf Ins. Co., 785 F. 2d 1238 (5™ Cir.1986) as cited in American Special Risk Ins. Co. v. Cranford
: Ins. Co. 975 F. Supp. 1019 (11.S. Dhstnet Court for the Northern District of (hio, Eastermn Division |
: ' 1997}, As this court does not have before it the full extent of the Plaintifi's medical bills which

| resulled from the August 19, 2000 accident, this court is unable to determine whetber or not the -

' excess coverage policy should be pul into effect.

1IV. JUDGEMENT ENTRY
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Tt is ORDERED, ADJUDGED and DECREED that the Plaintiff’s partial motion for

!
i
] Itis FURTHER ORDERED, ADJUDGLED and DECREED that the motions for summary

F
!Summar}' judgment on the tssuc of coverage is found well taken in part and not well taken in part. :
1
|
|
i
1
i

judzgment filed by the defendants 5t. Paul I'ire and Marine Insurance Company and United States

v Fidelity & Gruaranty Company Insurance Pennsylvamia, be, and hereby, are found well-taken in part

' and not well-taken in part.
¥

It is FURTHER ORDEREDR, ADJUDGLED and DECREED that under the terms and
.- conditions of the commercial general liability policy (Policy No. DRE 22562044) the Defendant™s

' motion for summary judgment is deemed unopposed and granted. This Court hereby finds that the
I .

i | Plaintiff is entitled 10 uninsured/underinsured coverage found under the commercial auto liabiliy
X oolicy (Policy No. DRE 2256201, 1ssued by defendant St. Pau! and USF & G, and by the operation -

Ly of law, (he limits of uninsured/underinsured motorist coverage available to plaintift Michacl 1.
|4

" Gilehrist is $1,000,000. The issucs of proximate cause and damage remain for the factfinder

& To the extent that fewer than all claims of the parties have been (inally resolved by this

L order, it is ordered that with respect to such issues as arc resolved by this order, there 13 no just
 Teason for delay.

LT IS 80 ORDERED.

! R/

KENNETH RUCALLAHAN, JUDGE




CERTIFICATE OF SERVICE

| A copy of the foregoing Journal Entry was senl by ordinary U.5. Mail this / A dayot
i LA
| I .]arru’d’r} 2002 to:
¥
3 Mark L. Wakefield, Esq.,
|; 610 Skylight Ollice Tower
i i 1660 West 2™ Street

| Cleveland, Ohio 44113
; |
! 1

Attorney for Plainitiff

Thomas W. Wright, Esqg.
Patrick M. Roche

Davis & Young

1700 Midland Bailding
Cleveland, Ohio 44115

Attornceys for Defendants,
St. Pauf and Fire Insurance Company and
United Fidelity & Guuranty Company

Andrew I1. Tsakofl, Esq.
1331 Illuminating Building
55 Public Squatc
Cleveland, Ohio 44113

Attorney for Defendant, Arthur Gonsor
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g KENNETH R, CALLATIAN, JUDGE



