THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIC ’

Tawny Eby, Admx, et al.

Plaintiff(s) : CASE NO(S), 408279

vs.

MEMORANDUM OF OPINION

Zurich American Insurance Co., et al. - AND ORDER

Detendant(s)
FRIEDMAN, J:

The Court has before ik Defendant Zurich Insurance Co.'s Motion for Summary Judgmene (filed
12/19/01), Defendant Parker Hannifin Corporation's motion for sumsmary judgrent (filed 3/30/01), as
well 25 the cross-motion of Plaintiff-Administracrie, Tawny Eby, for summary judgment (filed 1/16/01).

Under well settled Ohio law, 3 moving party i entitled to summary judgment when the Court,
construing the evidence in a light most favorable to the nonmoving party, cencludes that no genuine
issue as 1o any material fact evists and the moving party is entitled to summary jud gment as 2 matver of
lawr. Grafron v. Ohio Edison Co. (1996), 77 Qhis St. 3d. 102, 105.

Pursuant to Dresher v, Burt (1996), 75 Ohio St.3d 280, a party moving for summary judgment
cannot simply allege that the nonmeving party bas no set of facts to prove its case; rather, it most point
to specific portions of the record for support. Id, at 293, Once this burden is satisfied, the nenmoving
party must set forch specific facts showing that there is an issue for rrial, and, “1f the nonmovant does’
not sa respond, summary judgment, if appropriate, shall be entered agamst the nonmoviag party.” Id.
See also Whireleather v. Yosowirz (1983 Cuyahoga Co.), 10 Ohio App.3d 272 (The nonmaving party
bears no burden of proof unless the moving party submirs evidence that refures the nenmoving party’s
¢laim; once such evidence is before the Court, the nonmoving party has 2 burden 1o preseat rebursal evi-
dence.) "This is nota simple or mechanical task. The United States Supreme Coust has established thar
in order to creaze a gepuine issue of marerial fact the non-moving party must go beyand simply present-

g some evidence, staung:

There is no issue for trial unless there is sufficient evidence favoring the
non-moving pasty for a jury to return a verdict for that parey. If the
[nerrmoving party’s] evidence is merely colorable, or it not significantly
probative, summary judgment may he granred.

Andarson v, Liberty Lobby, Inc. (1986), 477 1.5, 242, 24%-250.
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Bacts

'The facts of the underlying motor vehicle acrident giving rise to the case s jrdice are not in dis-
pute. OnMay 24, 1597, Plaintff's decedent Michael B. Eby, was 2 passengerin a one-car accident. The
owner and operacor of the car, Elton Ketron, lost control of the vehicle and struck a cree and ualicy pole.

Decedenr’s father was an employee of Packer Hannifin Corporadon {Parker). Parkerwasa
named insured on a business automebile insurance policy issued by Zurich: poliey number BAP
8416950-00 (“policy 00”). 'The effective date of the policy period was April 1, 1996 to April 1, 1997.
The policy carried Hability coverage in single limirs in the amount of $1,000,000.00. Policy 00 wasre-
newed by policy number BAP 8416950-01 (“policy 017) for the effective pericd of April 1, 1997 through
April 1, 1998, The accident occurred during the time policy 01 was in effece.

Parker, as named insured, claims that it properly exercised its option under Ohio R.evised Code
Section 3937.18(C) and rejected UM/ UM coverage in Obis. The rejection with regard to policy 00 was
not made until Apeil 8, 1996, seven days after the effective dare of the policy. Further, the rejection form
was not signed or dated; racher, what wes signed and dared was 2 “summary form” provided by Parker
that wasarached to the rejection form. With regard 1o policy 01, the rejection form was never signed or
dared, and the summary form arached to the rejection fonm snd policy was not signed or dated uncil july
7. 1997, well after the accident in the instant case, and over three monchs afrer the effective date of the
policy. .
Plainriffs argue shar, to the contrary-since the rejection form from policy 00 was never signed or
dated-it was invalid and thus could not be applisd vo the renewal policy {01). Likewise, they contend, the
rejection form of policy 01 was invalid, ay it was not signed or dated, and the summary form was not
signed uotif July 7, 1997,

What is in dispure is the whether underinsored motorist coverage is available to plaintiffs under
the Zurich policy 01, and whether the rejection of UM/UIM coversge by Parker was effective with re-
pard to policy D1.

Analysis of 1aw

A. Vdidity of Regeczion of UM/UIM Coverage

It is well serled in Ohio ther, under the mandarory provisions of R.C. §3937-18, coverage is pro-
vided by operation of law seslest the named insred expresly rejects UM/ UM covenage. Abarev. Pioneey Cas.

Co. (2970}, 22 Ohio $r.2d 161, 165. Defendants Parker and Zurich argue thar the rejection in the instant
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case is valid, pursuant 1o R.C. § 3937.18 {C). The versian of this section in effect at the time of the acci-
denc is as follows:

The named insured may only reject or accept both coverages offered
wunder division (&) of this section. The named insured may require the
issuance of such coverages for bodily injury of death in accordance with
aschedule of optionzl lesser smounrs approved by the superintendent,
thar shall be no less than the limits set for thin secrion 4509.20 of the
Revisted Code for bodily injury or death. If the named insured has se-
lected uninsured motorist coverage in conneciion with a policy previ-
onsly issued to him by the same insurer, such coverages offered under
division (A) of thit seccion need not be provided in excess of che limirs
of Kability previously issued for uninsured motorist cow:rn?e, unless the
named insured requests in writing higher limits of liabilivy for such cov-
erages.

The Court agrees with Zurich and Parker that an otherwise proper rejection of 2 UM/UIM cov-
erage offer is effective as to any renewal of the policy even if signed after the effective date. R.C. §
3937.18{C); See, Hillyer v. Stare Farm Mur Auro lus. Co. (1999, Cuyahoga Co), 13 Ohio App3d 172,
179. '

This dererminarion, hawever, does not end there. First, this Court must next analyze the rejec-
tion of policy 00 in order to determine if it was effective and properly execured, since othe rwise it will
not be rendered effective by the mere renewal of thar policy.

Defendants argue that the decisions of the Ohio Supreme Covrt in Ligko v. Indemnity Ins. Co.
{2000}, 90 Ohio Sr.3d 445, and Gyori v. Tohaston Cola ing G Inc. {1896}, 76 Ohio Se.3d
565, are not binding upon this Court and controlling over the Zurich policy. This court must disageee.
The general rule in Ohio is %, . . that a decision of a court of supreme jurisdiction averruling 2 former

decision is retrospective in its operation, and the effect is not that the former was bad Jaw, but that ic
never was the law.* Peerless Elec. Co. v. Bowers {1955}, 164 Obio 5t 209, 210.

Further, the Coust notes the very recent decision of the District Court for the Northern Districe
of Ohio (Western Division) in Hindall v. Winterchur Invernational (March 29, 2001), 2001 U.S. Dist.
LEXIS 4278. There the court noted thar che accident giving rise to that case occurred May of 1999, and
R.C. §3937.18{C) was amended by Am. Sub. FLB. No. 261, effective Seprember 3,1997. In that case the

defendant insurance company argued that Gyor and Linko did not apply because they both imterpreted

the former statute. The court agreed with defendants that:

In Gyori v. johnston Geca-Cola Bottling Group, 76 Ohic St.3d 565, the
Court held that there can be no rejection of uninsured motorst coverage
under O R.C. § 3917.18(C) [sic) absent a written offer-of such coverage
from the insurance provider. Additionally, the Court held thar suchz
rejection must be in writing and be received by the insurance provider




prior to the commencement of the policy year. {I4. in syllabus).! This
year, the Court broadened its interprerarion of the former statuze, by
finding additional requirements for che content of the written offer, in
Linko v, Indem. Ins. Co., 50 Ohio $1.3d 445, 739 NLE.2d 338.

* ¥ &
Inmakiugthcseargummﬁ,?hinﬁfffaﬂsmmknwledgathﬂmhuf :
these cases interprets the former stanuce, and thar the amended statute
applies to this case. The arnended starute, by its cerms, supercedes these
requiremencs. Because they interpret the former staruce, the requirs-
n;:snts of the toor cases, and the retroactivicy of Linko, are not atissue in
this case.

Bindall, 2001 U.5. Dist. LEXTS ax *5-6.

Similarly, this Cours finds chat-minasmuch as this accident oceurred May 24, 1997 -the former
stanute applies, and Linko and Gyori are controlling as to the case sub judice.

Linko addressed the question of ‘Twlhether the language of the uninsured/underinsured motor-
ist coverage rejection forms sccompanying the subject automobile liability policy satisfies the o ffer re-
quiremnenrs of R.C. 3837.18 {sic, 3937.18]." 90 Ohio 5z, 3d. 445, at 448. The rejection form m fisko
read, in pertinent part:

Ohio Revised Coda Saction 3937.18 requires us so offer you Unin-
sured/Underiasnred Motorists Insurance coverage in an amount equal
or greazer to the policy bodily injury Habilivy Emitfs) with respect vo any
mortor vehicle registered or principally garaged in the Seate of Ohio,
unless you reject such coverage.

Unless you have previously rejected this coverage, your policy hasheen
jssued to include Uninsured/Tinderinsured Motorists Insurance Cover-
age at limix(s) equal te the pelicy bodily igjury limir(s}.

Linko held thar

-..Ohio’sap e courts have developed a useful body of Law regarding
whar constivutes a valid offer of UM/UIM coverage. Weagree withthe -
following required elements for written offers iraposed by Ohio appel-
late courts: a brief description of the coverage, the premium for thar |
coverage, and an express statement of the UM/UIM coverage limivs. ;
|
|

Linko, 98 Ghio St.3d ar 449. (cirztions omitted).

With respect to the rejection form in Linko, the court found that it did nov meet those require. |
ments, and further stazed that “Tndemniry’s alleged offer is comgplete onlyin its incompleteness.” Id- I
Additionslly, the ¢ourt stated thar the “Indemnity wjection form, lacking in that required information.

| After the accident giving rise 1o this suit, the Qhio Suprems Court held that the same requiremens exist for reflect- 1
ing upderinsured motarist coverage under the former statuse. See, #.8., Linko v. Indem. Ins. Co., 00 Ohio 8¢ 34,




could not be termed a writren offer that would allow an insured to make an express, knowing rejection
of the coverage.” Id. |

The rejection form for policy 00 in the instant case, attached to Defendant Zurich’s motion for
summary judgment at appendix A-1 is as follows:

Your policy provides “bodily injury” uninsured (including underinsured
motorists coverage at your policy “bodily injury™ limit. Ohio law allows
you to reject this coverage or select alower limit which is at least equal

to the stare financial responsibility limit.
* o ¥

T understand thar if I accept uninsured {inchiding underinsured motorist
coverage and do not check anty of the above optional limits, the policy
“bodily injury” limit shall apply to all claims ansing out of this cove rage.

1 understand chat my selection applies to all vehicles licensed or princi-
pally garaged on Ohio for each subsequent renewal of my policy cover-
age, including any additional or replacemenr vehicles which I may add in
the future, unless I request different coverage in writng.

This language contains even less informartion than the rejection form under review by the Linko
i court. There is no mention of a premium, only minimal description of the coverage, not 1o mention the
failure to direct the policyholder to R.C. §3937.18 whatsoever. Thus, this Court finds that the Zunch
rejection form lacks the required informarion to constizute: “ 2 written offer that would allow an insured
1o make an express, knowing rejection of the coverage.” Linko, 50 Ohio $t.3d ar 449. Thus, this court

finds that chis rejection is not valid as vo policy 01.

B. Is the Policy a "Front;‘ng”Policjr Constituting Ee{f-‘fnmauce.?

In the alternarive to a valid rejection of UM/UIM coverage, defendants argue that the Zurich
policy is, in essence, a fronting policy, setting forth a self -insurance program, and thus is not subject to
the requirements of R.C. §3937.18, because Parker pays Zurich a 100% deductible for complete coverage
under the business auto policy, which includes UM/UIM coverage. In this endorsement, Parker reim-
burses Zurich for all monies Zurich pays under the policy on behalf of Parker.

In order to qualify as a self-insurance program in Ohio, R.C. §4509.72 requires that the person " ;

(which includes a company) hold a certificate of self-insurance. This certificate demonstrates that the

person or company has financial responsibilicy for liabilities. R.C. §4509.72(B)-

739 N.E.2d 338 (2000).




In Grange Mut. Cas, Co. v. Refiners Transportand Terminal Corp. {1986}, 21 Ohio 5t.3d 47, the
Supreme Court of Ohio held that not only do the requirements of 3937.18 not apply to self insurers,

they 2lso do not apply to financial responsibility bond principals. Id. ar 5.

The Court has reviewed the Business Auro Coverage Deductible Endorsemens, attached to
Parker’s motion to intervene. Even assuming, arguendo, that this endorsement wasan effective “fronting
policy”, this court still finds thar the Zurich policy is bound by the terms of R.C. §3937.18, no matrer
what amounc Parker agreed 10 pay to Zurich as a deductible. Plaintiffs correctly point our that the rejec-
tion form to policy 01, the renewal policy; clearly contemplares Parker’s obligation to comply withR.C.
§3937.18. See Exhibit A-3, attached to Defendant Zurich’s motion for summary judgment. Plainriffs
also asserr that this fronting policy between Parker and Zurich was not effectuared until October 31,
1997, more than five months after the accident in the case subjudice. See Plaintiffs’ supplemental brief in
opposition to Defendants’ motions for summary jndgment at Exhibit A, There was also no evidence
before this Court with respect to this motion that suggests that the purported fronting policy berween
Parker and Zurich was made effective before the date of the accident.

Ohio courts are split as to whether a fronting policy constitutes, for all intents and purposes,

|| self-insurance, while permitting the policyholder to avoid the mandates of R. C. §3937.18. In this case

Parker specifically seeks 1o avoid the requirement of filing a certificate of self-insurance with the Stare of
Ohio, while yet enjoying one of the benefits of a certified self-insurer: that is, being exempr from Ohio
law regarding UM/UIM coverage. In essence, Parker obtained insurance from Zurich, but now want to
be declared by this Court to be self-insured. .

Accordingly, this Court finds that Parker is not self-insured in the “practical sense”; therefore,
Defendants are bound by the requirements of § 3937.18, the uninsured/underinsured MOtOTist coverage

statute.

C. Decedent’s Residency

Plaintiffs’ claitns are premised on the Scou-Pontzer v, Liberty Mutual (1999), 85 Ohio St.3d 660,
line of cases. The Scott-Pontzer ruling is directly based upon the Ohio Supreme Court’s reading of pol-
icy language which conrained the definicion of “Who is an insured.” The court found the term “you” 1o
be ambiguous in a corporate setting. This ambiguiry has created a situation wherein many corporate
policies have been determined by the Score-Pontzer decision to include employees of the corporation. !
The definition was further broadened to include family members of the employee. Ezaway. Yasuda Fire
& Marine Ins. Co. {1999), 86 Ohio St.3d 557. “Family member” is defined by the Zurich policy in the |

instant case as:




‘Family member’ means a person related to you by blood, marriage or
:::?lﬁtion who is a resident of your household, including a-ward or foster

Tris with this definition that Defendancs argue that Plaintiffs’ decedent, Michael B. Eby, was nor
2 member of his father’s household such that the Zurich Policy would apply to him. Thisassertion is
supported by deposition testimony, as well as official records listing decedent’s address with his mother.

At the time of the accident, Michael B, Eby’s mother and father were divorced. His mother re-
sided at 626 McGuize Drive in Camden, Ohio. His father lived with the decedent's paternal grandpar-
ents at 801 South Maple Streer in Eaton, Ohio.

Plainiffs argue, however, that Michael B.Eby had dual residency status berween his motherand
father, and point as well to deposition testimory that indicates that he lived with his father and paternal
grandparents as well.

Given that this crucial derermination hinges on issues of fact and not of law, this Courtr will not
rule on decedent’s residency status, as this is a proper determination for the jury to make. Accordingly,
both the Defendants’ and the Plaintiffs’ motions for summary judgment are overruled and this case will

proceed to trial, as there are genuine issues of maverial fact.

IT IS SO ORDERED.

M

Judge Stuart A. Friedman
Dated: November 30, 2001
SERVICE -
Copies of the foregoing Memorandum of Opinion and Order were

sent via U.S. mail to all counsel of record this date: November 30, 2001.

Judge Stuart A. Friedman |




