A. UDM Coverage Was Not Validly Rejected Under the Zurich Policy.

Zurich contends that Weirton Steel rejected uninsured motorist coverage pursuant to a form signed on April 29, 1998, by the Weirton Steel Risk Manager. See attached Exhibit D. However, this form was not sufficient to constitute a valid offer and rejection of coverage as required by statute. Therefore, $1 million of UDM coverage is available under the policy despite the rejection attempt.

Pursuant to R.C. 3937.18, no policy of automobile insurance may be issued unless uninsured and underinsured motorist coverage (UDM coverage) is offered with the policy in the same amount as the liability coverage, and the insured or applicant expressly rejects such coverage or selects a reduced limit of liability. R.C. 3937.18(A). The Ohio Supreme Court considered what steps were necessary to reject or reduce UDM coverage in Gyori v. Johnston Coca-Cola Bottling Group, Inc. (1996), 76 Ohio St.3d 565 and Linko v. Indemn. Ins. Co. of N. Am. (2000), 90 Ohio St.3d 445. If UDM coverage is not properly offered and validly rejected, then UDM coverage arises under the policy by operation of law. See Abate v. Pioneer Mutual Cas. Co. (1970), 22 Ohio St.2d 161.

In Gyori, Robert Gyori was injured in an automobile accident caused by an uninsured motorist. At the time of the crash, Gyori was driving an automobile owned by his employer, Johnston Coca-Cola. Johnston Coca-Cola covered the vehicle with an business auto policy issued by Lumbermans Mutual and an umbrella policy issued by National Union. When it purchased the policy, Johnston Coca-Cola told Lumbermans that it wanted to reject UDM coverage in every state where it was possible to do so. Accordingly, Lumbermans Mutual prepared the auto policy without Ohio UDM coverage, and sent a form to signify the rejection of coverage. However, the rejection form was not completed by Johnston Coca-Cola and returned to Lumbermans Mutual until after Gyori was injured. Johnston Coca-Cola also specified that it did not want UDM coverage with its umbrella policy. Accordingly, National Union issued the umbrella policy without providing UDM coverage. 

In evaluating the effectiveness of the rejections of coverage, the Ohio Supreme Court held as follows:

· UDM coverage must be offered in writing and cannot be rejected until it is offered; therefore, UDM coverage arose by operation of law under the umbrella policy. See Gyori, syllabus para. 1;

· A written rejection of UDM coverage must be executed and returned to the insurer before the beginning of the policy period; accordingly UDM coverage arose by operation of law under the business auto policy. See Gyori, syllabus para. 2.

Accordingly, the Gyori court held that UDM coverage arose by operation of law under both the business auto and umbrella policy.

In Linko, the Ohio Supreme Court further elaborated as to the requirements of rejecting or reducing UDM coverage. Michael Linko was killed in an automobile accident caused by an underinsured motorist. At the time of the crash, Linko was driving a car owned by his corporate employer, SGIC. SGIC was a subsidiary in an extended family of companies. SGIC and its related companies were all covered under an automobile insurance policy issued by Indemnity Insurance Company (“Indemnity”). The named insured on the Indemnity policy was SGC, a parent corporation of the SCIC. An employee of SGC (the parent company) signed a rejection form which purported to eliminate UDM coverage under the policy. By endorsement, the subsidiaries of SCIC (including Linko’s employer) were also considered “insureds” under the policy.

The Ohio Supreme Court held that Linko’s family was entitled to UDM coverage under the policy because the attempt to reject the coverage was not valid. The Court made several observations about what is necessary to comply with the statutory scheme for the offer and rejection of UDM coverage:

· The insured must provide a description of the coverage;

· The premium for the UDM coverage must be disclosed; 

· The UDM coverage limit must be disclosed; 

· An offer of UDM coverage to a separately incorporated “parent” corporation does not constitute an offer to an insured “subsidiary” corporation.

· A “parent” corporation does not have implied authority to reject UDM coverage on behalf of a separately incorporated subsidiary corporation.

· An insurer must show a valid offer and rejection of UDM coverage on the four corners of the contract, and may not rely upon extrinsic evidence to show compliance with its statutory duty to offer the coverage.

For all of these reasons, the Linko court held that the attempt to reject coverage under the Indemnity policy was invalid.

In the case at bar, the rejection form upon which Defendant Zurich relies does not disclose the premium of the UDM coverage nor the limits of liability of the UDM coverage that the insured is statutorily entitled to purchase. Accordingly, the rejection form signed by a representative of Weirton Steel does not comply with at least two of the criteria set-forth in Linko and Gyori. However, Defendant Zurich contends that the Linko/Gyori criteria do not apply to the case at bar because these cases were superceded by the H.B. 261 amendment to R.C. 3937.18. In particular, the amendment altered section C of the statute as follows:

(C) A named insured or applicant may reject or accept both coverages as offered under division (A) of this section, or may alternatively select both such coverages in accordance with a schedule of limits approved by the superintendent. The schedule of limits approved by the superintendent may permit a named insured or applicant to select uninsured and underinsured motorists coverages with limits on such coverages that are less than the limit of liability coverage provided by the automobile liability or motor vehicle liability policy of insurance under which the coverages are provided, but the limits shall be no less than the limits set forth in section 4509.20 of the Revised Code for bodily injury or death. A named insured's or applicant's rejection of both coverages as offered under division (A) of this section, or a named insured's or applicant's selection of such coverages in accordance with the schedule of limits approved by the superintendent, shall be in writing and shall be signed by the named insured or applicant. A named insured's or applicant's written, signed rejection of both coverages as offered under division (A) of this section, or a named insured's or applicant's written, signed selection of such coverages in accordance with the schedule of limits approved by the superintendent, shall be effective on the day signed, shall create a presumption of an offer of coverages consistent with division (A) of this section, and shall be binding on all other named insureds, insureds, or applicants.

Unless a named insured or applicant requests such coverages in writing, such coverages need not be provided in or made supplemental to a policy renewal or replacement policy where a named insured or applicant has rejected such coverages in connection with a policy previously issued to the named insured or applicant by the same insurer. If a named insured or applicant has selected such coverages in connection with a policy previously issued to the named insured or applicant by the same insurer, with limits in accordance with the schedule of limits approved by the superintendent, such coverages need not be provided with limits in excess of the limits of liability previously issued for such coverages, unless a named insured or applicant requests in writing higher limits of liability for such coverages.

R.C. 3937.18(C), as amended by H.B. 261, effective September 3, 1997. 

Unquestionably, the H.B. 261 amendment impacts the holdings of Linko and Gyori, supra. For example, the amendment affirmed the holding in Gyori that an offer of UDM coverage must be in writing. On the other hand, the amendment superceded the Gyori holding that rejections are not effective unless executed prior to the beginning of the policy period.
 However, there is no basis to conclude that the amended statute in any way altered the two common sense holdings in Linko that UDM coverage cannot be meaningfully offered and validly rejected unless 1) the insured is told how much it costs; and 2) the insured is told the amount of coverage the insured is statutorily entitled to purchase.

In that regard, Zurich’s reliance upon Hindall v. Winterhur International,
 is misguided. In Hindall, the plaintiff argued that he was entitled to UDM coverage under an auto policy issued to his employer by Winterhur Insurance Company. Winterhur argued that no UDM coverage was available under its policy due to a rejection form signed by the plaintiff’s employer. The plaintiff made three arguments as to why the attempted rejection was ineffective:

1. There was a written rejection, but no written offer;

2. The rejection form was not signed by plaintiff’s employer, but by the employer’s parent corporation;

3. The rejection form was signed after the beginning of the policy year.

Hindall, supra, p. *5.

The Hindall court found that H.B. 261 superceded Linko and Gyori and that the rejection process used by Winterhur was not defective under the amended statute. Indeed, the H.B. 261 amendment does negate the Linko and Gyori holdings with respect to the three arguments made by the plaintiff in the Hindall case. However, the plaintiff in Hindall did not argue, and the court did not hold, that the amended statute allows an insurer to forgo telling its insured the amount of UDM coverage to which the insured is entitled and how much that coverage will cost.

The rejection form at issue in this case does not disclose the premium of the coverage that is being rejected. In Linko, the Ohio Supreme Court has already held that uninsured motorist coverage cannot be meaningfully offered unless the insured is told what it is and how much it will cost. This is as true before HB 261 as after. This certainly rebuts any statutorily conferred “presumption” that the UDM coverage was validly offered or rejected in this case.

� In summary, HB 261 changed the requirements for rejecting or reducing uninsured motorist coverage by 1) requiring the rejection to be in writing; 2) allowing an applicant, in addition to the named insured, to sign the rejection; 3) making the rejection by one named insured or applicant effective as to all other insureds under the policy; and 4) creating a presumption that uninsured motorist coverage was validly offered if the coverage was properly rejected.


� Under the amended statute, rejections are now valid when signed.


� (ND Ohio WD, March 29, 2001), Case No. 3:00CV7429, 2001 U.S.  Dist. Lexis 4278.





